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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

Civil Action, File Number 4602 


The Xol.de & Horst Company, Plaintiff, 

v. 

Guy T. Helvekixo, individually and as Commissioner of 
Internal Revenue, Defendant. 


United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint. 

Praying that defendant be directed to personally entertain 
processing tax claim proof and to personally decide 
claim 

Filed October 31 1939 

District Court of the United States for the District of 

Columbia 

Civil Action, File Number 4602 

The Nolde & Horst Company. Ninth & Douglass St., Read¬ 
ing Pa., Plaintiff, 

v. 

Guy T. Helvering, individually and as Commissioner of 
Internal Revenue, Defendant. 

The plaintiff, by Andrew B. Trudgian, its attorney, com¬ 
plaining of the defendant, respectfully shows to this Court: 

1—The plaintiff is a corporation, organized and existing 
under the laws of the State of Pennsylvania, and from 
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August 1, 1933 to January 0, 1936, and both prior to and 
after these dates, has been engaged in the manufacture 
and sale, at wholesale, of plain and fancy cotton, silk, and 
woolen men's and women's hosiery. 

2— On information and belief, that at the time of the 
eomtnission of the acts herein complained of, the defendant 
was and now is the Commissioner of Internal Revenue, 
holding his office in the Bureau of Internal Revenue, located 
on Constitution Avenue between 10th and 12th Streets, 
X. W., Washington I). C. 

3— On May 12, 1933, the Agricultural Adjustment Act, 
Title I, Public Xo. 10, Seventy-Third Congress, 48 Stat. 31, 
was approved, such Act providing that when the Secretary 
of Agriculture should determine that benefit payments 
were to be made with respect to any basic agricultural 
commodity and should proclaim such determination a proc¬ 
essing tax should be in effect with respect to such com¬ 
modity from the beginning of the marketing year 

2 next following the date of such proclamation. 

4—Under date of July 14 1933, Ilenry A. Wallace, 
Secretary of Agriculture proclaimed:—that rental or 
benefit payments were to be made with respect to cotton, 
a basic agricultural commodity; that the first marketing 
year for cotton should begin August 1, 1933; and that the 
processing tax on the first domestic processing of cotton 
should be at the rate of 4.2 cents per pound on lint cotton, 
net weight. 

5— Under date of January 0, 1936, in the case of U. S. 
v. Butler, 297 U. S. 1, the United States Supreme Court 
held the Agricultural Adjustment Act, 48 Stat. 31, afore¬ 
mentioned, was unconstitutional. 

6— Under date of June 22, 1936, the Revenue Act of 1936, 
Public Xo. 740, Seventy-Fourth Congress, 49 Stat. 1648, 
became a law and Section 602 of Title IV thereof, provided 
that there should be paid to any person who, at the first 
moment of January 6, 1936, held for sale or other disposi¬ 
tion, (including manufacturing or further processing) any 
article processed wholly or in chief value from a commodity 
subject to processing tax, an amount equal to the processing 
tax which would have been payable with respect to the 
commodity from which the article was processed, if it had 
been processed on January 5, 1936, but not in excess of (1) 
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the amount of the burden of the tax with respect to the 
article (to the extent that tlie* claimant has not received and 
is not entitled to receive reimbursement for such burden 
from the processor or other vendor) and not in excess of 
(2) the amount of that part of the burden of the tax ap¬ 
plicable to the articles held on January 6, 1936, which the 
claimant has not passed on to his vendees and has not in¬ 
cluded in the sales price of such articles. Section 602 pro¬ 
vided that no payment should be made thereunder unless 
the claimant tiled a claim therefor prior to January 1, 1937, 

in eonformitv with regulations prescribed bv the Commis- 

• ■ » • 

sioner with the approval of the Secretary, nor un- 
3 less he established to the satisfaction of the Com¬ 
missioner the facts on which such claim was based. 
Section 602 further provided no claim should be disallowed 
on the ground that the tax with respect to the article or the 
commodity from which processed had not been paid. 

7—Section 602 of the Revenue Act of 1936 also provided 
that in the absence of fraud, the findings of fact and the 
decision of the Commissioner upon the merits of any claim 
under this section, and the mathematical calculation therein, 
should not be subject to review by any other administra¬ 
tive or accounting officer, employee, or agent of the United 
States. It further provided that the determination of the 
Commissioner with respect to any payment under this sec¬ 
tion should be final and no court should have jurisdiction 
to review such determination. 

S—Under date of July 31, 1936, T. 1). 4672 was issued 
containing regulations of the Commissioner of Internal 
Revenue, approved by the Secretary of Treasury July 27, 
1936, covering refunds under Section 602 of the Revenue 
Act of 1936. Such Regulations provided that claim for 
payment under Section 602 of the Revenue Act of 1936 
should be filed on P. T. Form 71, with respect to articles 
held elsewhere than in retail stocks. Retail stocks were de¬ 
fined as articles which were held for sale directly to con¬ 
sumers in an establishment or separate department where 
articles are sold exclusively at retail. 

9—Plaintiff at the first moment of January 6, 1936, held 
elsewhere than in retail stocks, for sale or other disposi¬ 
tion, (including manufacturing or further processing,) 
yarns and hosiery processed wholly or in chief value from 


l 
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cotton subject to processing tax, with respect to a portion 
of which plaintiff had not nor has since received, 
4 nor was nor has since been entitled to receive, reim¬ 
bursements from the processor or vendor, and the 
burden of the processing tax applicable with respect to 
which, was not nor has since been passed on by plaintiff 
to his vendees nor has been included in the sale price of 
such articles. 

10—More specifically as of the first moment of January 
(3, 1936, plaintiff held elsewhere than in retail stocks for 
sale or other disposition (including manufacturing or fur¬ 
ther processing) articles processed wholly or in chief value 
from cotton with respect to which payment is due plain¬ 
tiff under Section (302 of the Revenue Act of 1936, as fol¬ 
lows : 

Description of 
Articles Processed 
wholly or in chief 
value from cotton. 

Yarns 

Less Refunds received 
from vendors 


Payment due plaintiff under 
Section 602 of the Revenue 
Act of 1936 


Hosiery 

Less refunds received 
from vendors 


Payment due plaintiff under 
Section 602 of the Revenue 
Act of 1936 


Total payment due plaintiff 
under Section 602 of the 
Revenue Act of 1936 


Amount of 
Processing 
Tax to 
which subject 
$4.34S.65 

3,486.66 


$861.99 


$3,532.12 

125.01 


$3,407.11 


$4,269.10 


11—Plaintiff in accordance with the requirements of Sec¬ 
tion 602 of the Revenue Act of 1936, and the regulations of 
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the Commissioner of Internal Revenue contained in Treas¬ 
ury Decision 4(572, filed on or before December 31, 1936, a 
claim on P. T. Form 71, for payment of the amount of $4,- 
269.10, shown in paragraph numbered 10 hereof. A 

5 copy of this claim, marked Kxhibit A, is annexed 
hereto and made a part hereof. 

12— Subsequent to the filing, plaintiff’s claim for pay¬ 
ment. P. T. Form 71, various conferences were held with 
subordinates of the Commissioner of Internal Revenue at 
"Washington, D. C., and various schedules and other in¬ 
formation were submitted to the subordinates of the Com¬ 
missioner of Internal Revenue establishing the fact that 
the processing tax included in the cost of hosiery of plain¬ 
tiff on hand at January 6, 1936, was not passed on to plain¬ 
tiff’s vendees, or included in plaintiff's sales prices by 
reason of plaintiff’s reduced sales prices for such hosiery. 

13— At the various conferences evidence was also sub¬ 
mitted to the subordinates of the Commissioner of Internal 
Revenue establishing that the processing tax included in the 
cost of yarns in the inventory of plaintiff as of January 6, 
1936, was not passed on by plaintiff to its vendees, or in¬ 
cluded in plaintiff’s sales prices for the reason that when 
the finished articles, in the manufacture of which the yarn 
in question was consumed, were sold the company realized 
a smaller percentage of gross profit than it had realized 
from sales of similar finished articles during the preceding 
year 1935, before the Agricultural Adjustment Act had been 
held to be unconstitutional. 

14— Offer was also made to the subordinates of the Com¬ 
missioner of Internal Revenue, at the conferences, to intro¬ 
duce evidence establishing that for the year 1936 the plain¬ 
tiff of necessity bore the burden of the processing tax in¬ 
cluded in the cost of its inventory of both hosiery and yarns 
as of January 6, 1936, for the reason that it sustained a 
loss in its operations for the year 1936 in the total amount 
of $44,483.17, and, as of necessity, bore not only the process¬ 
ing tax for which payment was sought on its claim P. T. 
Form 71, but all other charges and expenses of the year. 

However, the subordinates of the Commissioner of 

6 Internal Revenue would not receive such evidence. 

15—The plaintiff at the various conferences sub¬ 
mitted with reference to the varn in its inventorv of Janu- 

♦ * 
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ary 6, 1936, evidence establishing that when the finished 

hosiery manufactured out of such varn in 1936 was sold 

» • 

the sales prices thereof were not in excess of sales prices 
of plaintiff in the previous year 1933 despite the fact that 
plaintiff's cost of manufacture of hosiery in 1936 was 
higher than plaintiff's cost of manufacture in 1933. As a 
consequence of such failure by plaintiff to increase its 1936 
selling prices, plaintiff bore the processing tax included in 
the cost of the varn in its inventory as of January 6, 1936. 

16— Although the Commissioner of Internal Revenue was 
vested by Section (502 of the Revenue Act of 1936 with the 
duty and responsibility of making final decisions on claims 
for payment filed under Section 602. the Commissioner of 
Internal Revenue personally has not and will not review 
the facts of the plaintiff's claim I\ T. Form 71. 

17— Moreover, the Commissioner of Internal Revenue 
has not published rules or guides as to the nature or kind 
of proof plaintiff must furnish him in order for plaintiff 
to establish its right to payment, but plaintiff is left to 
satisfy particular subordinates of the Commissioner of 
Internal Revenue who refuse to furnish plaintiff with any 
rules or guides. 

18— Although the powers conferred upon the Commis¬ 
sioner of Internal Revenue were judicial in their nature, 
no formal, open, and fixed rules of procedure have been 
adopted by the Commissioner of internal Revenue and 
made available to plaintiff, for proving plaintiff's right to 
payment of the amount of 84.269.10, shown by its claim 
P. T. Form 71, but plaintiff has only been referred to in¬ 
formal conferences with particular subordinates of 

7 1 the Commissioner of Internal Revenue, who have 
informally received and disposed of the facts fur¬ 
nished by plaintiff, as they saw fit. 

19— Despite the fact that plaintiff has duly filed its claim, 
P. T. Form 71 for payment of the amount of $4,269.10, the 
plaintiff has been prevented from receiving such payment 
by the failure of the Commissioner of Internal Revenue to 
properly carry out tin* duties and responsibilities imposed 
upon him by Section 602 of the Revenue Act of 1936. 

20— Plaintiff has been advised by a letter dated October 
5, 1938, signed Guy T. Helvering, Commissioner, by D. S. 
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Bliss, Deputy Commissioner, that its claim is rejected. A 
copy of this letter in annexed marked Exhibit B. 

21—On information and belief despite the duties and 
responsibilities imposed upon the Commissioner of Internal 
Revenue by Section 602 of the Revenue Act of 1036, the na¬ 
ture of the ]lowers and duties conferred upon him, and the 
large amounts of payment involved, the Commissioner of 
Internal Revenue has never personally determined the facts 
and decisions in connection with the various claims, P. T. 
Form 71, that have been filed, has never made public rules 
of proof, and has never prescribed open and formal meth¬ 
ods of procedure for the proof of rights to payment, but 
the determination of rights to ’payment have been made 
by subordinates of the Commissioner of Internal Revenue, 
without any published known standards and facts of proof, 
and without open and formal methods of procedure. 

Wherefore, plaintiff prays that the Commissioner of In¬ 
ternal Revenue be directed: 

(1) To personally entertain the proofs of plaintiff with 
reference to its claim P. T. Form 71, and to personally de¬ 
cide such claim; 

8 (2) To prescribe and make public rules of proof 

for the guidance of plaintiff, and others, in estab¬ 
lishing claims for payment under Section 602 of the Reve¬ 
nue Act of 1936; 

(3) To establish rules of orderly and open procedure for 
proof of the claims of plaintiff, and others, under Section 
602 of the Revenue Act of 1936. 

ANDREW B. TRUDG1AX 
Attorney for Plaintiff. 

THOMAS M. WILKINS 

of Counsel 


'%" 1 IT T. Form 7t 
TREASURY DEYARTM ENT 
Imtunal Hivimii Slavics 


READ AND EOLLOW 
INSTRUCTIONS CAREEULLY 


EOe (Un *lth tollMlor of the 
dUtrlrl on or brfMt Drrrmbrr 
II, IMS. Not allowable II pre- 
N«t»d after aald dal*; aor far 

an iDtail leaa Ilka a 110. 


(THIS fORM COVERS OTHER THAN RETAIL STOCKS ONLY) 

CLAIM FOR PAYMENT 

(Under the provisions of section 602, Revenue Act of 19)6) 


WITH RESPECT TO ARTICLES HELD ELSEWHERE THAN q* 
RETAIL STOCKS FOR SALE OR OTHER DISPOSITION 
AT THE FIRST MOMENT OF JANUARY 6. 19)6 

..Exhibit A- 

*Tu,u9\ (!LtJirV<U/ 31, Name of claimant ....T.hO..4c..Al0r.3.t...Company 
/ ? A ? 

(Type or print AHiIrnnn Ninth & DoUplaSS StS. 

name and iluunss .^. 

address) 


fcrc 

DtC 


DATE RECEIVED 
BV f^?LL*CTOB 
(toTaUV RELOW) 


I I 


Phila. It! p '-' ‘ 


<o 


(Name anil number of street) 


Roa.dlag.,.PaansyiLvaaia. 

(City or town) (Suite* 


AFFIDAVIT 

In lieu of a detailed schedule of articles, purchases, sale prices, and sales as provided in section 602, Revenue Act of 1936. 
(Subject to the approval of the Commissioner and such investigations as he may cause to Ik? made.) 


ARTICLES 


Amount or Til Dibdin With Ri«rrrr to Akt;i t,i< |n\kstobiii> 


14 

II 

c 

1 

Pbociasid PlOM— 

1 

I'&sttd on to me (Claimant) 

Didutioxt 

Nit AwontT CTaiMiD 

Reimhurvment received or 
to l* rerrtved from proc«n- I 
sor or vendor 

i 

Passed on to vendees »t 
included in ulc prices 


i 


1 


Dolittt 

( (Ml 

A. 

Cotton. 

$ 7 > 8 QO .77 

$ 3 . 611.67 i 

. None 

9 * .. 

4*269 1 

10 

B. 

Wheat. 

1 ... . 

i 


1 


C. 

8 ugar beets or sugarcane. 



1 



D. 

Tobacco.. 



1 



E. 

Peanuts.:. 





F. 

Field com. 





G. 

Hogs. .i.. 





H. 

PaDer. lute, etc. J. r . .. 





I. 

./.d&i 

. 





J. 

Rye./ *3 

.i. 





Total amount fq^wjfgch pav^fer^is c)ain 4 bdQ' N 'v s; . 



! 4,269 

10 


1 




cheduies submitted as a part thereof: 

KWHERE THAN IN RETAIL8TOCK8 for sale or other disposition at the first 
are true and correct; 

by claimant on January 6, 1936, undelivered under a contract entered into prior to 
~~ including the amount of tax with respect to such articles (the vendee In such 

Act of 


I swear (or affirm) wit 

That the descriptions and artidfs 

moment of January 6, 1936, enVif£» i&Jhe schedi 

2. *That the schedules do not include 

that date whereby his vendee a£ 

being considered the holder of such articlel^i/rovided in section 602(g) of the Revenue Act of 1936); 

3. That the claimant was not the processor or other person who paid or was liable for the tax with respect to the articles on which the claim 

is based; 

4. That the amount for which payment is claimed is not in excess of (a) the amount of the burden of the tax with respect to each artiels 

which was shifted to the claimant in the price he paid for the article, less the amount of reimbursement for such burden received by or 
to w'blch claimant is entitled from the processor or other vendors, and not in excess of (6) the amount of that burden of the tax appli¬ 
cable to such articles which the claimant has not passed on to his vendees and has not included in the side prices of such articles; 

6. That no other claim has been filed by claimant on this form for payment with respect to the articles covered by this claim; 

6. That the claimant is entitled to, and demands payment of, this claim in the net amount shoyn above. 

Subscribed and sworn to before me this 


31at . . day of ..D.ftc.wnb.er ., 1936. 



ni'TAHV i'UBUO 

"n- ;i:° 



• - - - .1 r , » I* j CO » b 

MARCH 7. 1937 


„ sclion 36. United Slates Criminal Code, as amended, provides a fine of $10,000 or 10 years Imprisonment or both for the filing of a 
false claim, for making of a false statement in an affidavit, or for falsifying, concealing, or covering up by any trick, scheme, or device a 
material fact In connection with a claim. 


Claimed, $. Examined bv.. 

' « * * * “ - - •••••••• 

Allowed, $. Approved. . . 

(Head of .livuunn, 

- Ji£.*£ftCtl, $. .10. 

t inn 


* 


<X) 


























































SCHEDULE"*^ 




Total 

Montaxable 

Deeoription 

Classification 

Aotual 

Height 

Content 

Yarne 

All Other 

59093.07 


Yarne 

All Other 

24523.00 


Hosiery 

Less than 144N 

1939.93 

720.74 

Hosiery 

145N - 200N 

9683.36 

3896.91 

Hosiery 

More than 200N 

67602.48 

16893.30 

Hosiery 

Rib -less than 
SOON 

962.17 

- 

Hosiery 

Pull Fashion 

18760.84 

6732.88 


Taxable Rata 

Content P*r 

Pound 

59093•07 •05260 

24623.00 -.06002 

1213*19 .06602 

6967.44 .06070 

40009.12 .05830 

902#17 .06602 

12027.90 .06838 


Total 


172664.84 28248.80 144416.06 


Amount 
t 3102.39 
1246.26 
66.76 
330.48 
2870.76 

62.04 

702.10 


7880.77 




INVENTORY of article*, d^cribed . schedule* herewith, held by the clalmai*. ELSEWHERE THAN IN RETAIL 
STOCKS for sale or other dispoaition at the first moment of January 6, 1936. 

Do not include any article* enumerated in paragraph 4 of instructions. 


SCHEDULE A.—Articles processed wholly or In chief rslne from cotton 



(2) 






































































BEST COPY AVAILABLE 

from the original behind volume 


Do not include any articles enun. ited in paragraph 4 of instructions 

SCHEDULE B.—Ploor, prepared floor, cereal preparations, and flnten* made chiefly from wheat 


ABTKIB3 

yi antitt on Hand 

Rats hb Poi nd 


Pound* 

Ctnl* 

1. Whole wheat or graham flour. 

i 

' 

1 

a 500 

2. All flour except whole wheat, graham or prepared flour. 

... 

. 704 

3. 8emolina and farina. 


. 704 

4. Prepared flour—doughnut. 


. 401 

5. Prepared flour—biscuit. 


.609 

6. Prepared flour—pancake . 


. 493 

7. Prepared flour—pie crust. 


. 422 

8. Cereal preparations: Whole-wheat type, including those consisting chiefly of 



whole wheat ... 


. 600 

9. Cereal preparations: All others except those consisting chiefly of bran. 


. 704 

10. Gluten.. 


& 621 

Amount of payment claimed on this schedule carried forward to affidavit on page 1. 


Do not include any articles enumerated in paragraph 4 of instructions . 

SCHEDULE C.—Direct conaumpllon aufar proceeded from sugar beeta and sugarcane 


Qiantitt on Hand Rati r«* Pound 


OtnU 

a 63 * 


1. Granulated, lump, cube, in form of blocks, cone*, or other molded shape 

2. Powdered and confectioner*. 

3. Edible molasses. 


4. Sirup of cane juice. 

Other sugar—to be described: 


Tttiin* 




• 51896 

Ptr ftlUm 

. 92 


Sh «rt <(«), B, or 
C tf T. D. Ui» 



AMOUHT 


DUUrt CMS 



Amount 


DtUart 


Amount of payment claimed on this schedule carried forward to affidavit on page 1. 


*R*U bsssd on peas wWfht, toctodln* doosocv oonunt, such as oornsUreh or pbotpbsU. 



( 3 ) 















































n 1 


Do not include any articles enum* led in paragraph 4 of instructions, 

SCHEDULE D.—Article# pf i nm i vMr Mr ia tkM nke Athi to ba c co 


Aancuu 

Quawtttt om Hun 

Hit* 

1 "^Amount ' " 

Cigars weighing more than 3 pounds per 1,000. 

Number 

Per 1,000 

$a 87676 

. 187776 

. 034587 

Per Pound 

$a 016632 

.02065 

.01126 

.014 

.0125 

.021828 

.022 

DoUmrt 

Qmk 

Clean (small) welching not more than 3 pounds per 1,000. 




Cigarettes . .. 




Smoking tobaooo, granulated. .. 

Pound* 



Smoking tobeooo, other than granulated, exoept scrap. 




Chewing tobaooo, plug... 




Chewing tobacoo, twist. 




Chewing tobaooo, other than plug or twist, exoept scrap. 




Snuff . . 




Scrap chewing and scrap smoking tobacco. 




Amount of payment claimed on this schedule carried forward to affidavit on page 1. 




Do not include any articles enumerated in paragraph 4 of instructions. 


SCHEDULE E.—Articles processed wholly or In chief raise frost peanats 


AsncLss 

Quanutt on Hand 

Rats r*t Pound 

Amount 

Cleaned peanuts ... . . ...... 

Poundt 

CtnU 

1. 05 

1. 50 

1. 72 

1. 48 

1. 68 

1. 75 

1. 16 

1. 73 

DeiUri 

Cr»X* 

Rh«lUH nMnut* ....... 

~ - -.. 



m.ruiK/tfl nMnut* .. .... 




fU!L«H r#*nut* _ __ 




Dlanrhfvi paltrvl nCJtnilfx ....-.... 




¥)oasf/vl aKpllfvl nAffnnfii ... 








Peanut blitter . — 


i 



Aimnint nf pH> in**;.V ii:iiiin-d mi this suhedule carried forward to affidavit on page 1 


i 171.11 


















































Do not include any articles enurtxrated in paragraph 4 of instructions 


SCHEDULE F.—Articles processed wholly or in chief value from field corn 


ARTICLES 

Qi'i.tmt os 11 *vp 

Cracked corn, corn chon, or sround com (exccnt for feed).._ _ 

l\rundl 

t 

1 

_ _ 1 

Screened cracked com, screened com chop, or screened ground corn (except for ; 
feed ‘). 1 

Com meal, maize meal, or Indian-com meal, degermed. 

Com meal, maize meal, or Indian-corn meal, nondegemed.‘. 

Hominy grits, com grits, or brewers' grits (coarse, medium, and'or fine).J. 

Com flour or brewers’ flour..... 1 

Brewers' com flakes. 


Corn flakes (breakfast-food tvoc)... 


Pearl or table hominv.!. 

• 1 

Pastes, adhesives, or binders....._ ! 

Cornstarch (not modified), standard powdered (leA* than 11% moisture). 


Cornstarch (not modified), standard pearl (11% to 13% moisture). 


Cornstarch (not modified), lump (more than 13% moisture). 


Cornstarch used as brewers’ materials. 


Cornstarch (modified), laundry. 


Dextrine* (4% or less moisture). 


Dextrines (more than 4% moisture). 


Glucose, mixing glucose, confectioners' glucose, or sirup and sugars: 

Sirup or glucose, 41° Baum 6. 


Simp or glucoee, 42° Baum6. 


Sirup or gluoose, 43° Bauml. 


Sirup or glucoee, 44° Baum<. 


Sirup or glucose, 45° Baumf . . . 


Sugar, crude, “TO". . 


Sugar, crude, “80". . 

• - .. - 

Dextrose, anhydrous... . 


Dextrose, hydrous. 


Cora oil, crude. 


Com oil, refined. . 


Canned field com... 


Canned hominy.. 

J 

Cora In secondary processing, including mash 1 . 

1 

__ I 

Distilled spirits >. 

Oil tom 100 pro*/ i 

i 

1 

Other field corn products > . . 

(?«f skeet lUirW) ■ 


Amount of payment claimed on this schedule ca rried forward to affidavit on page 1... 


Juris 


Anoint 


0. 089 


.092 
.16 
.1 
. 16 
.16 
. 162 
. 175 
. 16 
. 176 
. .140 
. 187 
. 182 
.1*7 
.140 
. 160 
.146 

. 118 
.121 
.194 
»196 
. 129 
. 116 
. 180 
. 144 
. 156 
. 155 
. 165 
. 011 
. 03 

. 080 

til prr filler* 

S'O pro©/ 

1. 000 


Dei tin 

Or«a 

































































i. 



• Tfe »bore ralM for math sn<1 'MUITIM spirits nrr upon a mash ronlMnlng only mm. Th» r»l«w of Ui for mash an<1 <ilslllW1 sritrHs in rhlrf ralua of corn «han ba tba I 
Uon of lbs ahora raUa which the weight of thr ftald corn in the mash hears to the total weight of grains and grain products In the mas h 

' <•) Ip *!>• “I article prooeaned wholly or In rhlef value from field corn fhut not named In the list shove) which Is made, directly or Indirectly In Mrt tron an Htleto 
dealgnated In such list, the rate for such pert of the article Is the same as for the listed article from which the article was made 

(6J If part of an article proceeeed wholly or In chief veloe from field com Is made from field com (hut 1s not made, directly or Indirectly, from an article feted), tba rate nar potsod 
of field com cooteot of aucb part of the article tsoom of a cent " s~s«~ 

(r) Ankles coming within the prorLsIonsor ft> or fat shall he listed on an additional sheet to he attached to and made a part of this form Such lists shall show In separate columns 
fl) a description of the article. < J) the quantity on hand. (1) the applicable rate, and ft) the amount of payment claimed on the quantity of each article. The total of the hst «■*■■«« 
shell also be entered in tba last column on tba schedule on the line beaded "Other field oom products " 


a—tttst 


( 5 ) 













































































(AOmImU. <U, mt I i ri — I tftouyw p*aurf) 

SCHEDULE G.—Article* proceeded wholly or In chief »*lne from hofs 


ARTICLES 


CARCASS 

Hud and Leaf 

lRCLLDAD 


carcass 

Head Imi'uip, 
Lui Hbmovbd 


carcass 

Hbad Removed, 
Leaf Included 


carcass 

Hbad aho Leaf 
Kamov ad 


Coo* id. Dried 
ob Cakmbo 


Amount 


DoUvi kC«h1i 



BONELESS 

PICNIC 


SHOULDER BUTT 
AND BUTT 


BONELESS 

BUTT 


HUTTO H SHOBT K[M, 

Short Rim, 
Extra Short Rirs, 
Short Clears, 
Extra Bhort Clairs, 


PORE LOIN 


On hand. pounds. 

Rale. 

A noon; . 


On lund, pounds. 

R*te. 

Amount. 


On hind, pounds. 

At*. 

Amount. 


On hand, pounds_ 

Rate. 

Amount. 


On hand. piunds. 

Rats. 

Amount.. 


On band, pounds. 

Rat*. 

Amount. 


On hand, |>ounds. 

Rat*. 

Amount. 


On band, pounds. 

Rat*. 

Amount. 


On band. |iounds. 

Rat*..... 

Amount. 


On bnnd, pounds. 

Rat*. 

Amount. 


On bind, iK'Utids. 

Rat*... 

Amount. 


On hand, pounds. 

Rat*. 

Ani'.'int . 


On hand, rounds. 

Rate.... 

Amount. 

Of hand, rounds. 

Rale... 

Amount. 

On hand, rounds. 

Rat*.. 

Amount. 

On hand, pounds. 

Rat*.... 

Amount. 

On hand, pounds_ 

Rat*.. 

Amount. 


Amount carrjxp forward to faob 7. 
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ARTICLES 


Pam. Faotiit, 
in Cues. oa 

Babeeled Poax 

Cuxxo 

Smoked 

Cooxin. Dried 
oe Canned 

Dai 

Dry aalt 

Plckia 

Amount or tax ■ b< 

OUGHT rOtVABD EBON I 

page A.. 





LFAT BACK 







\J U UBUU p ___ -. 

1.05 

1.95 

1.80 

2.07 

2.03 

Amount. 






0PARERIB8 






■ ,, J 

Rsts 

1.48 

1.48 

1.41 

1.57 


Amount. 



■1 1 



BILLY D. 8. TRIM 







Rata 

2. 79 

2.70 


2.04 

a 75 

Amount. ... 





MMWMN 

BILLY 8. P. TRIM, 
BRIBE ET8 







•A*** - 

Rata 

4.05 

4.05 

3.84 

4.20 

5.46 

Amount. 

HH 





PLATE. JOWL, 
TRIMMINGS 







Rata , 

1 1. HO 

1.80 

1.71 

1.01 

*.43 

Amount. 

mmmm 





BRAD 




ppppppmum 



Rifl 

\ 1.35 

1.35 

HKsl 

1.41 

1.8* 

Amount. 

HHHHH 





NICK BONES, 

EBIT 




ipupipppppmup 

■■■■■ 

MMHPPPIW 

Rata .. 

i -4? 

. 

.42 

1 MSI 

. En 

In 

Amount. 






TAIL8, LIVER8, 
HIART8, KIDNEYS, 
AND BRAINS 





m 


Rata. 

.99 

.09 

.04 

■■ra 

1.30 

Amount. 




Mmi 


8N0UTB. IAR8. 
LIPS, AND MIS- 
0BLLANE0U8 
IDIBLB OFFAL 


ppppppppppi 

PPPPPPPPPPP 



mmmmmm 


RitA. _ _ _ 

HHMmimi 

BKl 

19 

mmmm 

■ m 

Amount. 


mm 


mtmmmm 

mmmmmm 

CBIEK MEAT 



mmmmmmm 


■■■■■I 

mmmmmmm 

8 

Rata...... 

1.08 

1.08 

1.80 

i *.11 

*.65 

Amount... 



—■ 

MMH 


TONGUES 

On hand, 


■■■■■■■ 


■■■■■■■ 

■■■■■■ 


Rata. 

Amount 


3.73 

3.53 

3.06 

5.04 



MMMMi 

HMMHMI 


LARD 

■* 

i 

t: 

i 

0 

o 







Kata. 

Amount . 

*.47 




mmmm 


PORK 8AU8AOB 

On hand, pounds. 







Rata.. 

1.00 

1.80 

1.71 

1.01 

0.50 

Amount. 


■■■ 

mmmm 



DRIED 8AU8AOE 
(Including otrreUu 
mod Humii) 

On hand, pminAi 


wmmmmmM 





Rata.. 

1.35 

1.35 

1.28 

1.43 

1.80 

Amount. 






LUNCHEON 
MEATS (lododlnc 
pork lonf. bond chwii, 
boom, and aaadwfcb 
moat) 

On hftrid, ... 







Rata... 

1.71 

1.71 

1.6* 

1.6S 

0.00 

Amount. 








Fiui Meat 

Cumin Oar Sait 

Meat 

Crain Swtrr 
Pickli Meat 

Smoked Meat 

Cooxxd, Dam, oa 
Canned Meat 


8AU8AOE 

(Baa (ootaotaa to ubk la 
art. 4 of T. D. «U) 

Wbola wt., pound »_ 






Pork oontant, pound*. 






Rata. 

1.80 

1.50 

1.71 

1.01 

0.50 


Amount 


Oram »wiu boo nopgcti m narrotrui attached (iie rooTHon to table in abt 4 or t t». till) 


AMOUNT Of fATMKWT CUIMIP OK TW ECHEPULE CAEMBP rORWAED TO AFTIPATTT OH rtoi 1 






























































































































































D9 not include any articles enu ; ated in paragraph 4 of instructions. 

S( HEDIILE H. Articles processed wholly or In chief valae from paper, jute fabric, jate yarn, and reinforced paper fabric 


Aanau 


QVA>mTT 


I. Paper bags (including multiwall paper bags and coated paper hags but not 
open-meali pa|>er bags), printed, lalteled, or otherwise identified aa bags 
designed and in form lor use in the packaging of grain flours, com meal, sugar, 
salt, fertilizers, feeds, or |>otatocs of a sacking capacity as follows: 


4.5 to 5.4 pound size bags, inclusive.. 

5.5 to 7.9 pound size bags, inclusive.. 
8 to 10.9 pound size bags, inclusive... 
11 to 12.9 pound size bags, inclusive. 
13 to 18.9 pound size bags, inclusive. 
17 to 29.9 pouqd size bags, inclusive. 
30 to 74.9 pound size bags, inclusive. 

Total.... 


Numbtr 


Oriv-uzsH paper bags (bags made from open-mesh paper fabric and having 
a cut area (area of fabric liefore sewing or folding) of less than 950 square 
inches per bag; or having a basis weight of less than 369 pounds of paper 
content per thousand bags; and bags having a basis weight greater than 369 
pounds but less than 825 pounds of paper content per thousand bags, pro¬ 
vided that for each pound decrease in basis weight from 825 pounds per 
thousand bags the cut area per bag be not more than 1.15 square inches 
greater than 950 square inches). 


Paper towels (any paper toweling, but does not include tissues of the tvpc 
commonly known as ''cleansing tissues" or "facii' 


'facial tissues"). 


Gummed paper tape (paper tape, commonly known as parcel (or package) 
sealing tape, one surface of which is covered with gum or other adhesive 
material; made from paper of more than 25 pounds weight basis and not more 
than 80 pounds weight basis (24 inches by 38 inches—480 sheets to the ream 
before gumming); having a tensile strength of more than 25 pounds pull to 
the finished width; processed for ultimate distribution in ribbon form, more 
than one-half inch but less than 2 inches in width, in rolls from 2 inches to 
9 inches in diameter, including cores; with perforations or couponing*, if 
any, not less than 12 inches apart). 


5. Small jute baos (bags having a cut area (area of fahrio before sewing or fold¬ 
ing) of less than 950 square inches per bag; or Jute bags having a basis weight 
of less than 393 pounds of jute content per thousand bags; or jute bags 
having a basis weight greater than 393 pounds but less than 879 pounds of 
iute content per thousand bags, provided that 'or each pound decrease in 
basis weight from 879 pounds per thousand bags the cut area per bag be not 
more than 1.08 square inches greater than 950 square inches).... 


Jute twihe (line, cord, string, or other tying material made from iute yarn, of 
a length not less than 27o feet per pound, finished weight of twine, and 
includes polished twine and unpolished twine, and twine made from a single 
ply or more than one ply of jute yarn). 


(a) Unpolished... 

7. Reinforced taper fabric tapr (reinforced paper fabric processed for distri¬ 
bution in ribbon form and lees than 4 inches in width). 


a> 


(a) Containing no cotton content 
(fc) Containing cotton.... 


Rats 


PatfiOO b4f* 


91. 24 

1. 47 

2. 02 

2. 25 

a 11 

& 96 
7.91 


CnkpirpwW 

a 150 

a 353 


4. 214 


a no 


a 902 
a 639 


1,0(0 1-Ihcb Yasds 


Kumba 


RmU pa 

21.7 


Amount of payment claimed on this schedule carried forward to affidavit on page 1.. 


Amockt 


DMvt 


Onit 


•Hsu li 91.7 <*nU, Isss amount of Ux on cotton oontsnt. 


S-ITUt 


(8) 





































Do not include any articles enur. ated in paragraph 4 of instructions 

SCHEDULE I.—Articles processed wholly or in chief value from rice 


ASTICLU 

Qt'tumr on IIiki> | 

Ground rough rice. 

I'ouni i 

rough Hn* . 


Brown rice .. 


Rico meal . 


Milled rice: 

(a) Brewers rice.. 


(5) Other milled rice. 


Granulated rice . 


Rice flour . 




Rice breakfast foods: 

(a) Rolled or flaked types, consisting chiefly of rioe. 


(M Puffed type, consisting chiefly of rice. 

. 

Fermented beverages: 

(e) Beer, if merle from materials of which rice constituted, by weight: 1 

Over 1/10% and not over 10%.. 

.Vumiir of barttlt of 

31 follont 

Over 10% and not over 16%. . 


Over 16% and not over 20%.... 


Over 20% and not over 25% .. ... 


Over 25% and not over 80%. 

Ovi* an<£ and not over 86%_____ 

. 

] 1 

Over 26% and not over 40%. ' . 1 

j 

(W 40% and not over 45 %_ __ . . ' 

Over 46 %_ ... 

(h) Bice wine or sake. 

Xu mb* • i < sellout 

\ 

1 


PlIl'NIi 


A Mill M 


(Ml 


Ihjlttt 


I 4 Kit 


1.00 
1.01 
1. 30 
1. 30 

0. 75 

1. 45 

a 75 

0. 75 

2. 15 
2. 15 

1. 78 

a 77 

0.09 


Ptt barrel of 31 f«/- 
iMM 


Distilled spirits. 


a 10 

5. 04 

6. 97 
& 91 

10. 84 

12. 78 
14. 71 

lf». 05 


I 


18. 59 J 

/Vt falUm 

8 ST 1 


30 00 


Assooni of payment olsimed on this schedule carried forward to affidavit on page 1. 


tbs 


arias pcoi—». 


( 9 ) 



















































Do not include an§ articles enur sted in pmrmgrmph 4 of instruction*. 

0CHSDULB J<—Aft ktoa > wwm4 whetly « In chief rilie from rye 


ABtVUM 

j 

Ql'iKTITT OK BaKD 


Amovni 

• 

P*tindt 

Grate 

Pulton 

Cmtt 

Whole rye floor end whole-rye meal. 


1 

0 5438 



All ryo flour except whole-rye flour end whole-rye meal. 

i 

i 

. 8265 



Eye ferine... 


. 8265 



Prepared rye pancake flour. 

1 

. 0826 



hapinkbl: 


. 162 



(•) Dootstio type...-. 


. 3638 





. 374 



Eye sraekere, Bwedkh health breed end »imn*r Article#.. 


. 5320 



Toasted rye breakfast food. . 


.5438 





.6607 


t 

Kyt iAiih........_. 


. 5357 




AfuwUtr of ft lent 100 
proof 

Per film 100 proof 



Eye dletffled spWte_... 


6. 82 



Amount of payment claimed on this schedule carried forward to affidavit on page 1. 




1 — 171*1 



U) 


(10) 




























INSTRUCTIONS 


CO 


1. The Law.—Section G02 of the Revenue Act of 1936 provides 
that— 

"(a) There ihell be paid to any perton who. at the first moment of January 
6, 1936. held for aale of other dispoeition (-including manufacturing or further 
processing) any article processed wholly or in chief value from a commodity 
subject to processing tax. an amount computed aa provided in subsection (6), 
except that no such payment shall be made to the processor or other person who 
paid or was liable for the lax with respect to the articles on which the claim is 
baaed. 


"(6) The amount of the payment under subsection (a) shall be equal to the 
processing tax which would have been payable with respect to the commodity 
from which the article was processed, if it had been processed on January 6, 
1936, but not in excess of (1) the amount of the burden of the tax with respect 
to the article which was shifted to the ctaimant in the price he paid for the 
article (to the extent that the claimant has not received and is not entitled to 
receive reimbursement for such burden from the processor or other vendor) and 
not in excess of (2) the amount of that part of the burden of the tax applicable 
to the articles held on January 6, 1936. which the claimant has not passed on to 
bis vendees and has not included in the aale price of such articles. In lieu of a 
detailed schedule of articles, purchases, sale prices, and sales under clauses (I) 
and (2) of this subsection, the claimant may (subject to the approval of the 
Commissioner and such investigations os he may cause to be made) submit, as a 
part of his claim, an affidavit setting forth the tatal amount of tax burden 
passed on to him on the articles with respect to which claim is made: the total 
amount of such burden for which he has received or is entitled to receive reim¬ 
bursement from the processor or other vendor: the total amount of such burden 
that be has passed on to bis vendees or has Included In the sale prices of such 
articles, and the total amount of such burden that he has borne himself. * * • 

“(d) No payment shall be made under this section unless the claimant files 
a claim therefor prior to January 1, 1937, in conformity with regulations pre¬ 
scribed by the Commissioner with the approval of the Secretary, nor unless he 
establishes to the satisfaction of the Commissioner the facts on which such claim 
Is baaed. 

“(e) No claim under this section shall be disallowed on the ground that the 
tax with respect to the article or the commodity from which processed has not 
been paid, but no claim shall be allowed in an amount less than 310. No pay¬ 
ment shall be made under this section in connection with any article with respect 
to which a refund has been allowed or credit has been taken under the Agricul¬ 
tural Adjustment Act. as amended, or a refund has been allowed or is allowable 
under section 601 of tide title. 

*'(/) • • • No payment under this section shall be made with respect to 

articles processed from wheat, sugar beets, or sugarcane held in other than retail 
stocks except (1) flour, prepared flour, cereal preparations, and gluten, made 
chiefly from wheat, as classified in Wheat Regulations. Series 1, Supplement 1. 
and (2) direct-consumption sugar. 

"(ff) In the ease of articles which were agreed to be sold under a contract 
entered into prior to January 6, 1936. whereby the vendee agreed to pay a price 
including the amount of the tax with respect to the articles, but which were not 
delivered prior to such date, the vendee shall be considered the holder of such 
articles.'’ 


2. Form prescribed.—This form, P. T. Form 71, is prescribed 
as the form on which claim shall be made for payment under the 

£ revisions of section 602 of the Revenue Act of 1936 with respect 
> articles, held by the claimant ELSEWHERE THAN IN RETAIL 
8TOCK8 f or sale or other disposition at the first moment of January 
6, 1936, as set forth in the attached schedules. 

3. Articles to be Inventoried.—The inventories shall lie shown 
on Schedule A—articles processed wholly or in chief value from 
cotton, on Schedule B—flour, prepared flour, cereal preparations, 
and gluten made chiefly from wheat, on Schedule O—direct-con¬ 
sumption sugar processed f rora sugar beets or sugarcane, on Schedule 
D—articles processed wholly or in chief value from tobacco, on 
Schedule E—articles processed wholly or in chief value from 
peanuts, on Schedule F—articles processed wholly or in chief value 
from field corn, on Schedule G—articles processed wholly or in 
chief value from hogs, on Schedule H—articles processed wholly 
or In chief value from paper, jute fabric, jute yarn, and reinforced 
paper fabric, on Schedule I—articles processed wholly or in chief 
value from rice, and on Schedule J—articles processed wholly or 
In chief value from nre. These schedules shall include only such 
articles as were held for sale or other disposition elsewhere than in 
retail stocks at the first moment of January 6, 1936, with respect 
to which articles the amount of the burden of the tax was shifted 
to the claimant in the price he paid for the articles. After the 
schedules have been completed, the amount claimed under each 
schedule shall be carried forward to the affidavit on the face of 
the claim. 

Articles which were In transit at the first moment of January 6, 
1936, shall not be included In any claim on P. T. Form 71 unless 
the claimant submits therewith a statement from the other partv 
Involved In the transaction, setting forth the identity of each such 
shipment, a full description of the articles contained therein, and 
a statement that such articles have not been and will not be in¬ 
cluded In any claim filed by him under section 602 of the Revenue 
Act of 1936. 

4. Articles not to be Inventoried.—The inventories shall not 
Include (a) any articles held in retail stocks, (b) any articles held 
by claimant on January 6, 1936, undelivered under a contract 
entered into prior to that date whereby the vendee agreed to pay 
a price Including the amount of the tax with respect thereto, (c) any 
articles with respect to which the claimant paid the tax to the 
Collector of Internal Revenue or Collector of Customs or with respect 
to which claimant was liable for the tax (d) any articles with respect 
to which a refund has been allowed or a credit has been taken against 
a tax liability incurred under the provisions of the Agricultural 
Adjustment Act, as amended, or a refund has been allowed or is 
allowable under section 601 of the Revenue Act of 1936, and («) 
any seooncLhand articles. Articles held in retail stocks should be 


set forth on schedui. .n claim on P. T. Form 72. The vendee 
under (6) above is deemed the holder of such articles as provided 
in section 602 (g) of the Act cited above. Large cotton bags are 
Dumpies under (J) above of articles with respect to which a refund 
has been allowed, or is allowable under section 001 of the Act cited. 

6. Inventories.—An inventory must be made with respect to 
each place of business where articles were held. Such inventories 
shall oe assembled, at the principal office of the claimant, and the 
total quantity of each article shown on all such inventories shall 
be entered upon this form. The inventory for each place of business 
shall be preserver! for a period of at least four years from the date 
of filing claim. The books, papers and documents with respect to 
the articles on which payment is claimed shall be open for inspection 
during regular business lioura by an Internal revenue officer. Such 
records shall contain sufficient information to enable the Commis¬ 
sioner to determine whether the amount claimed is the correct 
amount due the claimant. 

6. Execution of claim.—There shall be entered separately under 
the hearting “Deductions’* in the affidavit on the face of this form 
and with respect to the articles inventoried in each schedule the 
total amounts of (a) reimbursement for the tax burden passed on 
to claimant, which he has received or is entitled to receivo from the 
processor or other vendor and (f>) that part of the burden of tax 
applicable to the articles passed on to claimant which he has 
passed on to his vendees or has included in the Bale prices of the 
article. There shall also be entered the net amounts claimed with 
respect to the articles inventoried as shown in each schedule. The 
claim shall be signed and sworn to (or affirmed) by th£ person 
owning the business, if an individual, or if the claimant is a corpora¬ 
tion, the claim shall be signed in the corporate name, followed by 
the signature and title of an officer having authority to sign for the 
corporation. 

Whenever it is necessary to have the claim executed by an attor¬ 
ney or agent on behalf of the claimant, the original power of attorney 
specifically authorizing such agent or attorney to sign the cbdm 
on behalf of tho claimant shall accompany tho claim. A claim 
filed by tho legal representative of a deceased person must have 
attached thereto certified copies of tho letters testamentary, letters 
of administration, or other similar evidence showing the authority 
of tho executor, administrator or other fiduciary to act. A claim 
filed by a guardian, trustee, receiver or other fiduciary must have 
attached thereto documentary evidence to establish the legal 
authority of the fiduciary to act. 

The oath or affirmation w ill be administered without charge by 
any collector, deputy collector or internal revenue agent. 

7. Definitions.—(a) Person includes an individual, a corporation, 
a partnership, a trust or estate, a joint-stock company, an associa¬ 
tion, or a syndicate, group, pool, joint venture or other unincor¬ 
porated organization or group, through or by means of which any 
business, financial operation, or venture is earned on. It includes a 
guardian, committee, trustee, executor, administrator, trustee in 
bankruptcy, receiver, assignee for the benefit of creditors, con¬ 
servator, or any jicrson acting in any fiduciary capacity. 

(6) Processor or other person who paid or was liable for the tax 
means any person who under the Agricultural Adjustment Act, as 
amended paid, or who incurred liability for but did not pay (1) 
processing tax with respect to the commodity from which tho article 
was made, or (2) floor stocks tax or compensating tax with respect 
to the article, or the material from, which the article was made. 

(c) Sale or other disposition includes tho parting with ownership 
of the article in question, whether done by sale, trade, barter, ex¬ 
change, gift, or other method of disposition. 

(<f) Article processed wholly or In chief value from a commodity 
means an article made entirely from a commodity, or an article made 
of two or more components, the commodity constituting a com¬ 
ponent having a value greater than that of any other component. 
An article is made from a commodity when the commodity or any of 
its processed forms has been used in making the article. In deter¬ 
mining the value of the commodity as a component, the combined 
values of the commodity and of every processed form of it used in 
making the article, shall l>e the value of the commodity as a com¬ 
ponent. In determing the component having the greatest value, 
the value of each of the several components shall be the value at the 
moment immediately preceding the production of the article in 
question. The term “value" relates only to the value of the com¬ 
ponents of an article and not to the value of the container in which 
such article is held for sale or other disposition. 

(«) Commodity sabject to a processing tax means a commodity 
upon the processing of which a tax was provided for under the Agri¬ 
cultural Adjustment Act, as amended, as of January 6, 1936. 

(0 Tax with respect to the article means any tax under the Agri¬ 
cultural Adjustment Act, as amended, with respect to the article (or 
with respect to any commodity or other article from which It was 
processed). 

(o) Sale price includes the price at which the claimant actually 
sola the article or articles prior to the date of the filing of his claim 
or, if the article or articles have not been sold, the prioe at which he 
is offering the same for sale on the date of the filing of his claim. 


(ID 


s-mn 


N> 
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THE NOLDE & HORST CO. VS. GUY T. HELVERING. 


21 


20 Exhibit B. 

Filed October 31 1939 

i Treasury Department 

Washington 

October 5, 1938. 

MT-PT-FA 

The Xolde and Horst Company, 

Ninth and Douglass Streets, 

Reading, Pennsylvania 

In re: P. T. Cl. A-10554 Amount: $4,269.10 

Sirs: 

Reference is made to your claim filed on P. T. Form 71, 
under the provisions of section 602 of the Revenue Act of 
1936, for payment with respect to cotton articles held by 
you for sale or other disposition at the first moment of 
January 6, 1936. 

! Section 602 (b) of the Revenue Act of 1936 provides, in 
part, that the amount of payment in claims filed under this 
section shall not exceed (1) the amount of the burden of 
the tax with respect to the article which was shifted to the 
claimant in the price he paid for the article (to the extent 
that the claimant has not received, and is not entitled to 
receive, reimbursement from the processor or other ven¬ 
dor), and shall not be in excess of (2) the amount of that 
part of the burden of the tax applicable to the articles held 
on January 6, 1936, which the claimant has not passed on 
to his vendees and has not included in the sale prices of 
such articles. Under Section 602 (d) of the Act each claim¬ 
ant is required to establish, to the satisfaction of the Com¬ 
missioner, the facts on which such claim is based. 

An examination of the report of an investigation made 
in connection with your claim, and the evidence submitted 
in support thereof, discloses that you have not established 
that the amount of the reimbursements received, plus the 
amount of tax burden passed on to your vendees, do not 


T1 THE N0LDE & HORST CO. VS. GUY T. HELVERING. 

exceed the amount of tax burden shifted to you in the pur¬ 
chase price of the articles included in your claim. 
Accordingly, your claim is hereby rejected in full. 

Respectfully, 

GUY T. H ELVER IXG, 

Commissioner 

By: D. S. BLISS 

cc Collector, 

Deputy Commissioner 
Philadelphia, Pennsylvania 

*21 Affidavit of John //. Vogt 

Filed October 31 1939 

* # # 

State of Pennsylvania, 

County of Berks ss: 

John II. Vogt, being duly sworn, deposes and says, that 
he is an officer, to wit, the President of The Xolde & Horst 
Company, the plaintiff in the above-entitled action; that 
the foregoing complaint is true of his own knowledge, ex¬ 
cept as to matters which are therein stated to be alleged on 
information and belief, and that as to those matters he 
believes it to be true; 

That the plaintiff is a corporation, organized and existing 
under the laws of the State of Pennsylvania, and from 
August 1, 1933, to January (i, 1936, and both prior to and 
after these dates, it has been engaged in the manufacture 
and sale, at wholesale, of plain and fancy cotton, silk, and 
woolen men's and women’s hosiery; 

That as of the first moment of January 6, 1936, the plain¬ 
tiff held, elsewhere than in retail stocks, for sale or other 
disposition (including manufacturing or further process¬ 
ing), articles processed wholly or in chief value of cotton 
subject to processing tax on which a payment of $4,269.10 
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was clue plaintiff under Section 602 of the Revenue 
Act of 1936, as shown by the following: 


Description of 
Articles Processed 
wholly or in chief 
value from cotton. 
Yarns 

Less Refunds received 
from vendors 


Amount of 
Processing Tax to 
which subject. 
$4,348.65 

3,486.66 


Payment due plaintiff under 
Section 602 of the Revenue 
Act of 1936 

Hosiery 

Less refunds received from vendors 


$861.99 


$3,532.12 

125.01 


Payment due plaintiff under 
Section 602 of the Revenue 

Act of 1936 $3,407.11 


Total payment due plaintiff 
under Section 602 of the 

Revenue Act of 1936 $4,269.10 


That plaintiff filed a claim P. T. Form 71 for payment 
of the amount of $4,269.10, a true coy of such claim being 
annexed to the foregoing complaint; 

That at great trouble and expense plaintiff assembled 
facts in support of its claim and filed such facts with the 
Bureau of Internal Revenue; that the facts furnished by 
plaintiff established that plaintiff bore the burden of proc¬ 
essing tax in the amount of $4,269.10, as claimed: that 
with respect to all the cotton articles it held at the first 
moment of January 6, 1936, plaintiff bore the burden of 
the processing tax because the sales prices of plaintiff in 
the instance of such articles, were not sufficient to pass on 
the burden of the tax to vendees of plaintiff: that particu¬ 
larly with respect to cotton yarns manufactured into fin¬ 
ished hosiery after January 6. 1936, plaintiff bore the bur¬ 
den of the processing tax because the gross profit realized 
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on the sale of such finished hosiery was less than the gross 
profit realized on the sale of finished cotton hosiery by 
plaintiff in the year 1935 preceding January 6, 1936 
23 1 the date when the processing tax was held to be 
unconstitutional: that plaintiff bore the tax with 
respect to such yarn because the selling prices of the fin¬ 
ished hosiery manufactured from such cotton yarn was not 
in excess of the selling prices of cotton hosiery for 1935, 
although the cost of manufacture of finished hosiery dur¬ 
ing 1936, after January 6, 1936, had increased over 
the cost of manufacturing finished hosierv from cotton varn 
in 1935; that lastly of absolute necessity plaintiff bore the 
burden of the processing tax with respect to all the cot¬ 
ton articles it held on January 6, 1936, because from its 
operations for the year 1936 plaintiff realized a loss in the 
total amount of $44,483.17, and, accordingly, bore all costs 
and expenses for such year, including processing tax; 

That the Commissioner of Internal Revenue did not per¬ 
sonally hear and determine the facts with reference to 


plaintiff's claim; that rules of proof were never furnished 
plaintiff as a guide in the assembling of facts to substan¬ 
tiate its claim: that there were no prescribed open and 
formal rules of procedure for establishing plaintiff’s claim; 
but that the determination of plaintiff’s rights to payment 
wa's left to subordinates of the Commissioner of Internal 
Revenue to be determined by them without any published 
standards or bases of proof, and without open and formal 
methods of procedure; 

That plaintiff was advised by a letter dated October 5, 
1938, signed Guy T. Helvering, Commissioner, by D. S. 
Bliss, Deputy Commissioner, that its claim was rejected; 


that by reason of such rejection the plaintiff has sustained a 


large loss amounting to $4,269.10, the total of plaintiff’s 


claim. 


JOHN H. VOGT, 

Pres. 
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24 Subscribed and Sworn to before me this 27th day 
of October 19.3.9. 

RAYMOND H. CHELIUS 
(Seal) Notary Public 

X. E. (’or. Ninth & Douglass Sts. Reading, Pa. 
My Commission Expires Aug. 2, 1942 

Motion to Dismiss 
Filed December 29 1939 


The defendant moves the Court 

1. To dismiss the action on the ground that the Court is 
without jurisdiction to grant the relief requested in the 
matters in which the plaintiff seeks to have the Court in¬ 
terfere are matters involving judgment and discretion here¬ 
tofore committed to an Executive Department. 

2. To dismiss the action because the complaint fails to 
state a claim against the defendant upon which relief can 
be granted. 

(a) The Commissioner of Internal Revenue is not re¬ 
quired personally to pass on plaintiff’s claim. 

(b) There is no requirement of law dictating the promul¬ 
gation of rules such as the plaintiff requests. 

DAVID A PINE 

United States Attorney. 

JOHN L LASKEY 
Assistant United States Attor¬ 
ney. 


25 Opinion 

Filed January 22 1940 

* * • 

The jurisdiction to pass upon the plaintiff’s claim is by 
Act of Congress vested in the Commissioner of Internal Re¬ 
venue, and the same act provides that in the absence of 
fraud no Court shall have the jurisdiction to review the de¬ 
termination of the Commissioner. The plaintiff’s claim is 
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not based upon any contract with the United States, but is 

in the nature of a claim for a gratuity. 

The plaintiff however seeks to have his claim passed upon 

bv the Commissioner himself and not bv one of his subor- 
• • 

diiiates. But Congress has authorized the Commissioner to 
appoint deputy Commissioners and to assign to them such 
duties as he may prescribe. When Congress authorized the 
Commissioner to pass upon claims such as the plaintiffs, 
1 do not think that the words “Commissioner of Internal 
Revenue’' were used merely as descriptio personae but he 
was designated in his official capacity and as such had the 
power to delegate these duties to his deputies. 

The motion to dismiss the complaint should be sustained. 

BAILEY, 

J. 


26 Order 

Filed January 26 1940 
# # # 

Upon consideration of the motion of the defendant to 
dismiss the complaint herein, of the memoranda of points 
and authorities submitted with respect thereto, and of the 
argument of counsel thereon, it is, by the Court, this 26th 
day of January, 1940, 

Ordered that the complaint herein be and the same hereby 
is dismissed. 

JENNINGS BAILEY 
Justice. 

No objection as to form. 

THOMAS M WILKINS 
Attorney for the Plaintiff. 


Notice of Appeal 

Filed February 7 1940 

• • • 

Notice is herebv given this 7th dav of Februarv, 1940, 
that the Plaintiff-Appellant above named hereby appeals 
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to the United States Court of Appeals for the District of 
Columbia from the order entered herein dismissing the 
complaint in this action on January 26, 1940, in the United 
States District Court for the District of Columbia. 

THOMAS M WILKINS 
Attorney for Plaintiff-Appellant. 

ANDREW B TRUDGrIAN 
Attorney for Plaintiff-Appellant. 

27 Memorandum 

February 7 -1940. 

Cost Bond ($250.00) on Appeal - filed. 

Stipulation as to Record on Appeal 

Filed February 12 1940 

* * • 

It is Hereby Stipulated And Agreed by and between the 
parties to this action that the following shall be included in 
the printed record: 

1. Statement under Rule XIII; 

2. Complaint filed on or about October 29th, 1939; 

3. Motion to dismiss made by defendant; 

4. Opinion of Bailey, J., District Judge of the District 
of Columbia; 

5. Order of the District Court entered January 26, 1940; 

6. Notice of Appeal filed February 7, 1940; 

7. This Stipulation as to Record on Appeal. 

THOMAS M WILKINS 
Attorney for Appellant 

DAVID A. PINE 

United States Attorney 
Attorney for Appellee 

JOHN L. LASKEY 
Asst. United States Attorney 
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28 1 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, lierebv certifv 
the foregoing pages numbered from 1 to 27, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to stipulation of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. 4602, Civil 
Action, wherein The Nolde & Horst Company is Plaintiff 
and Guy T. Helvering, individually and as Commissioner 
of Internal Revenue, is Defendant, as the same remains 
upon the files and of record in said Court. 

In Testimony Whereof, 1 hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 13th day of March, 1940. 

CHARLES E STEWART, 

(Seal) Clerk , 

By CHAS B COFLIX, 

Assistant Clerk. 

Endorsed on Cover: Xo. 7631. The Xolde & Horst Com¬ 
pany, Appellant, vs. Guy T. Helvering, Individually &c. 
United States Court of Appeals for the District of Co¬ 
lumbia. Filed Mar 16 1940 Joseph W. Stewart, Clerk. 
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IX THE 


SJmteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term. 1940. 


No. 7631. 


The Xolde & Horst Company, Plaintiff-Appellant, 


v. 

Guy T. Helvering, individually, and as Commissioner 
of Internal Revenue, Defendant-Appellee. 


On Appeal From Order of the United States District 
Court for the District of Columbia Dismissing 
Complaint. 


BRIEF FOR THE APPELLANT. 


JURISDICTIONAL STATEMENT. 

The judicial proceedings in the present case orig¬ 
inated in the District Court of the United States for 
the District of Columbia, where the Appellant tiled a 
complaint (R. 1-7), with exhibits attached (R. 9-25), 
the complaint showing that the Defendant-Appellee 
“was and now is the Commissioner of the Internal 
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Revenue, holding his office in the Bureau of Internal 
Revenue located on Constitution Avenue between 
Tenth and Twelfth Streets, X. W., Washington, D. C.” 
i (R. 2); that on the basis of evidence or proofs con- 
i tained in P. T. Form 71 duly filed on or before Decem¬ 
ber 31, 1936 (R. 2-6) with said Defendant-Appellee, 
Plaintiff-Appellant is entitled under Section 602 of the 
Revenue Act of 1936 (49 Stat. 1648) to a refund of 
processing taxes in the amount of $4,269.10 (R. 4-6, and 
9-25); that the said Defendant-Appellee failed and re¬ 
fused either to entertain the said proofs of Plaintiff- 
Appellant contained in and submitted in connection 
with said claim or to personally decide such a claim. 
(R. 6); and that the said Defendant-Appellee has failed 
and refused either to prescribe and make public rules 
of proof for the guidance of Plaintiff and others in es¬ 
tablishing claims for payment under the said law or to 
establish rules of orderly and open procedure for proof 
of the claims of Plaintiff and others thereunder. (R. 6) 

; The said complaint sought to have the Court re¬ 
quire the said Defendant-Appellee: (1) Personally 
entertain the said proofs of Plaintiff with reference to 
its said claim and to personally decide such claim; (2) 
Prescribe and make public rules of proof for the guid¬ 
ance of Plaintiff and others in establishing claims for 
payment under the said law and; (3) Established rules 
of orderly and open procedure for proof of the said 
claims of Plaintiffs and others under the said law 
(R. 7). The jurisdiction of the said District Court of 
the United States for the District of Columbia to enter¬ 
tain Plaintiff-Appellant's said complaint is provided 
for in Title 18 of the Code of the District of Columbia, 
Chapt. 3, Section 44 (19 Stat. 253, 31 Stat. 1200, 1202). 
i On December 29, 1939 the Defendant-Appellee by 
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United States Attorney David A. Pine, and Assistant 
United States Attorney, John L. Laskey, filed with the 
said Court a motion to dismiss the complaint (R. 25). 

On January 2G, 1940 the Court entered a final decree 
granting a motion to dismiss (R. 26). It is from this 
final decree that the present appeal has been taken 
under authority of the Section 7 of the Act of February 
9, 1S.93 (27 Stat. 434, Chapt. 74) permitting appeals to 
be taken to the United States Court of Appeals, of the 
District of Columbia, from decrees of the District 
Court of the United States for the District of Co¬ 
lumbia. 

OPINION BELOW. 

The only previous opinion in this case is that of the 
District Court of the United States for the District of 
Columbia dismissing the complaint filed January 22, 
1940 (R. 25, 26). 

STATUTES AND REGULATIONS INVOLVED. 

The statutes and regulations involved are set forth 
in the appendix of appellant’s brief, commencing at 
pages 25 and 26. 

STATEMENT OF CASE. 

The appellant is a corporation, organized and exist¬ 
ing under the laws of the State of Pennsvlvania, and 
from August 1,1933, to January 6,1936, and both prior 
to and after these dates, has been engaged in the manu¬ 
facture and sale, at wholesale of plain and fancy, 
cotton, silk, and woolen men’s and women’s hosiery 
(R. 1-2). 

The defendant was, and now is, the Commissioner of 
Internal Revenue, holding his office in the Bureau of 
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Internal Revenue, located on Constitution Avenue be¬ 
tween 10th and 12th Streets, X. AY., Washington, D. C. 
(R. 2). 

On May 12, 1933, the Agricultural Adjustment Act, 
Title I, Public Xo. 10, Seventy-third Congress, 48 Stat. 
31, was approved. This Act provided that when the 
Secretary of Agriculture should determine that benefit 
payments were to be made with respect to any basic 
agricultural commodity and should proclaim such a 
determination, a processing tax should be in effect with 
respect to such commodity from the beginning of the 
marketing year next following the date of such procla¬ 
mation (R. 2). Thereafter, under date of July 14,1933, 
Henry A. Wallace, Secretary of Agriculture, pro¬ 
claimed that rental or benefit payments were to be 
made with respect to cotton, a basic agricultural com¬ 
modity; that the first marketing year for cotton should 
begin August 1, 1933; and that the processing tax on 
the first domestic processing of cotton should be at the 
rate of 4.2 cents per pound on lint cotton, net weight 
(B.2). 

Under date of January 6, 1936, in the case of United 
States v. Butler, 297 U. S. 1, the United States Su¬ 
preme Court held the Agricultural Adjustment Act 
was unconstitutional. Thereafter, under date of June 
22, 1936, the Revenue Act of 1936, Public Xo. 740, 
Seventy-Fourth Congress, 49 Stat. 1648, became a law 
and Section 602 of Title IV thereof, provided that there 
should be paid to any person who, at the first moment 
of January 6, 1936, held for sale or other disposition, 
(including manufacturing or further processing) any 
article processed wholly or in chief value from a com¬ 
modity subject to processing tax, an amount equal to 
the processing tax which would have been payable with 
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respect to the commodity from which the article was 
processed, if it had been processed on January 5, 1936, 
but not in excess of, (1) the amount of the burden of 
the tax with respect to the article (to the extent that 
the claimant has not received and is not entitled to re¬ 
ceive reimbursement for such burden from the proc¬ 
essor or other vendor), and not in excess of (2) the 
amount of that part of the burden of the tax applicable 
to the articles held on January 6,1936, which the claim¬ 
ant has not passed on to his vendees and has not in¬ 
cluded in the sales price of such articles. Section 602 
provided that no payment should be made thereunder 
unless the claimant tiled a claim therefor prior to Janu¬ 
ary 1, 1937, in conformity with regulations prescribed 
by the Commissioner with the approval of the Secre¬ 
tary, nor unless he established to the satisfaction of 
the Commissioner the facts on which such claim was 
based. Section 602 further provided no claim should 
be disallowed on the ground that the tax with respect 
to the article or the commodity from which processed 
had not been paid (R. 2-3). 

Section 602 of the Revenue Act of 1936 also provided 
that in the absence of fraud, the findings of fact and 
the decision of the Commissioner upon the merits of 
any claim under this section, and the mathematical 
calculation therein, should not be subject to review by 
any other administrative or accounting officer, em¬ 
ployee, or agent of the United States. It further pro¬ 
vided that the determination of the Commissioner with 
respect to any payment under this section should be 
final and no court should have jurisdiction to review 
any such determination (R. 3). 

Under date of July 31, 1936, T. D. 4672 was issued 
containing regulations of the Commissioner of In- 
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ternal Revenue, approved by the Secretary of Trea¬ 
sury July 27, 1936, covering refunds under Section 602 
of the Revenue Act of 1936. Such Regulations pro¬ 
vided that claim for payment under Section 602 of the 
Revenue Act of 1936 should be filed on P. T. Form 71, 
with respect to articles held elsewhere than in retail 
stocks. Retail stocks were defined as articles which 
were held for sale directly to consumers in an estab¬ 
lishment or separate department where articles are 
sold exclusively at retail (R. 3). 

Appellant at the first moment of January 6, 1936, 
held, elsewhere than in retail stocks, for sale or other 
disposition, (including manufacturing or further proc¬ 
essing), yarns and hosiery processed wholly or in chief 
value from cotton subject to processing tax, with re¬ 
spect to a portion of which appellant had not, nor has 
since received, nor was, nor has since been, entitled to 
receive, reimbursements from the processor or vendor, 
and the burden of the processing tax applicable with 
respect to which, was not nor has since been passed on 
by appellant to his vendees, nor has been included in 
the sale price of such articles as follows: 


/ 


Total 

Actual Weight Nontaxable 


Description 

Classification 

in Pounds 

Content 

Yarns 

All Other 

59093.07 


Yarns 

All Other 

24523.00 

.... 


Taxable 

Content 

."9093.07 

24523.00 


Rate 

Per Pound 

.05250 

•050S2 


Amount 

$3,102.39 

1,246.26 


Total Tax Included 
Less Refunds received from 
vendors 


Payment due appellant under Section 
002 of the Revenue Act of 1936 


Hosiery 

Less than 144X 

1939.93 

Hosiery 

145X—200N 

9SS3.35 

Hosiery 

More than 200X 

57502.4S 

Hosiery 

Rib—less than 



300X 

962.17 

Hosiery 

Full Fashion 

1S760.84 


Total Tax Included 

Less Refunds received from 
vendors 


$4,34S.65 

3,486.66 


$S61.99 


726.74 

3895.91 

16893.36 

1213.19 

5987.44 

40609.12 

.05502 

.05670 

.05S3S 

$66.75 

339.48 

2.370.76 

6732.88 

962.17 

12027.96 

.05502 

.05838 

52.94 

702.19 




$3,532.12 




125.01 


Payment due appellant under Section 
602 of the Revenue Act of 1936 

Total payment due appellant under 
Section 602 of the Revenue Act of 1936 


$3,407.11 


$4,269.10 


(R. 3-4) 


Appellant in accordance with the requirements of 
Section 602 of the Revenue Act of 1036 and the Reg¬ 
ulations of the Commissioner of Internal Revenue con¬ 
tained in Treasury Decision 4672, filed on or before De- 
cember 31, 1936, a claim on P. T. Form 71 for payment 
of the amount of $4,269.10 due appellant. Moreover, 
various schedules and other information were sub¬ 
mitted to subordinates of the Commissioner of Internal 
Revenue establishing the fact that appellant bore the 
burden of the processing tax included in its inventory 
as of January 6, 1936, and various conferences were 
held with subordinates of the Commissioner of In¬ 
ternal Revenue at Washington, D. C. in the matter. 
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An offer was also made to the subordinates of the Com¬ 
missioner of Internal Revenue at the conferences to 
introduce evidence establishing that the appellant of 
necessity bore the burden of the processing tax in¬ 
cluded in the cost of its inventory as at January 6, 
1936 for the reason that it had sustained a loss in its 
operations for the year 1936 in the total amount of 
$44,483.17, and as of necessity bore not only the proc¬ 
essing tax for which payment was sought on its claim 
Form P. T. 71 but all other charges and expenses of 
the year. However, the subordinates of the Commis¬ 
sioner of Internal Revenue would not receive such evi¬ 
dence (R. 4-5). 

The Commissioner of Internal Revenue personally 
did not, and would not, review the facts of the appel¬ 
lant’s claim (R. 6). Nor has the Commissioner of In¬ 
ternal Revenue published rules or guides as to the na¬ 
ture or kind of proof appellant must furnish him in 
order for appellant to establish its right to payment, 
but appellant has been left to satisfy particular sub¬ 
ordinates of the Commissioner of Internal Revenue 
who refused to furnish appellant with any rules or 
guides (R. 6). Xor has the Commissioner of Internal 
Revenue established or adopted any formal, open and 
fixed rules on procedure for proving appellant’s right 
to payment, but appellant has been left to informal con¬ 
ferences with particular subordinates of the Commis¬ 
sioner of Internal Revenue, who have informally re¬ 
ceived and disposed of the facts furnished by appel¬ 
lant as they saw fit (R. 6). 

Appellant filed a complaint with the District Court 
of the United States for the District of Columbia, pray¬ 
ing the court that the Commissioner of Internal Reve¬ 
nue be directed: (1) to personally entertain the proofs 
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cf appellant with reference to its claim Form P. T. 71 
and to personally decide such claims; (2) to prescribe 
and make public rules of proof for the guidance of ap¬ 
pellant and others in establishing claims for payment 
under Section 602 of the Revenue Act of 1936, and (3) 
to establish rules of orderly and open procedure for 
proof of the claim of appellant and others under Sec¬ 
tion 602 of the Revenue Act of 1936 (R. 1-25). 

Appellee filed a motion to dismiss the complaint of 
appellant on the grounds:—(1) that the District Court 
was without jurisdiction to grant the relief requested 
in that the matters in which the appellant sought to 
have the court interfere were matters involving judg¬ 
ment and discretion committed to an Executive De¬ 
partment, and (2) because the complaint fails to state 
a claim against the appellee upon which relief can be 
granted because the Commissioner is not required to 
personally pass on appellant’s claim, and there is no 
requirement of law dictating the promulgation of rules 
such as the appellant requests (R. 25). 

The motion was argued before Honorable Thomas 
Jennings Bailey on the 10th day of January, 1940, in 
the United States District Court for the District of Co¬ 
lumbia. An opinion was filed by Judge Bailey on Janu¬ 
ary 22,1940, to the effect that the motion to dismiss the 
complaint, should be sustained and an order to dismiss 
the complaint was entered January 26, 1940 (R. 25-26). 
Notice of appeal to this court was filed in the District 
Court of the United States for the District of Columbia 
on February 7, 1940 (R. 26-27). 
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SUMMARY OF ARGUMENT. 

The plaintiff-appellant merely seeks to have the Com¬ 
missioner of Internal Revenue perform the judicial 
duties imposed upon him by Section 602 of the Reve¬ 
nue Act of 1936, and pursuant to such judicial func¬ 
tion, to personally hear and entertain the evidence of¬ 
fered by the plaintiff-appellant in support of its claim 
for refund filed on Form P. T. 71, and personally make 
the decision on such claim for refund, and to provide 
rules of proof and promulgate rules of orderly and 
open procedure for the guidance of plaintiff in the pre¬ 
sentation of its evidence. Since the function of the 
Commissioner is judicial, the plaintiff-appellant con¬ 
tends that the Commissioner may not properly dele¬ 
gate his duty to his subordinates. According to the 
complaint (the facts of which are assumed to be cor¬ 
rect on motion to dismiss), the plaintiff-appellant is 
properly entitled to payment and there is- great ir¬ 
regularity in passing on claims, nevertheless the Com¬ 
missioner contends that he may abandon the plaintiff- 
appellant to subordinates for rejection of its claim. 

ARGUMENT. 

Point I—The Motion to Dismiss Admits Appellant is 

Entitled to Payment. 

On motion to dismiss the complaint because it does 
not state facts sufficient to constitute a cause of action, 
the allegations of the complaint are to be taken as true. 
Dun <£' Bradstrect v. New York, (1937), 276 N. Y. 198, 
11 X. E. (2d) 72S; Roberts v. Colorado Springs & I. R. 
Co., 45 Colo. 18S, 101 Pac. 59; Abbott v. Easton, 195 
X. Y. 372, 88 X. E. 572. Upon a motion to dismiss a 
complaint upon the ground that it does not state facts 
sufficient to constitute a cause of action, every intend- 
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nient and fair inference is in favor of the pleading. 
Mad ole v. Garin, 215 App. Div. 299, 213 X. Y. S. 529; 
Marie v. Garrison, 83 X. Y. 14, 23. If in any aspect 
upon the facts stated the plaintiff is entitled to a re¬ 
covery, the motion should be denied. Dyer v. Broad¬ 
way Central Bank, 252 X. Y. 430, 432, 169 X. E. 635. 

Accordingly, appellee admits as true the statements 
contained in paragraphs 10, 12, and 13, of appellant’s 
complaint and, therefore, that payment is due appel¬ 
lant in the amount claimed. 

Point II—The Commissioner’s Position is That He can 
Abandon Appellant to Subordinates for Rejection 
of Appellant’s Claim Even Though Payment is 
Properly Due. 

The appellee admits as true the statement contained 
in paragraph 16 of the complaint that lie will not review 
the facts with reference to appellant’s claim for pay¬ 
ment. In paragraph 2 of his motion he states that he 
is not required to personally pass on appellant’s claim. 

The appellee’s position is that, regardless of the fact 
that a refund is due appellant, and despite the fact that 
under Section 602 of the Revenue Act of 1936 the Com¬ 
missioner is to pass on claims of this type, he can aban¬ 
don claimants to subordinates and claimants will re¬ 
ceive refunds or not as such subordinates see fit. 

Point III—The District Court Judge Has Erroneously 
Assumed That Appellant’s Claim was Adequately 
Considered. 

The District Court Judge in his opinion states that 
the Commissioner has the right to appoint deputy com¬ 
missioners, and assign them duties as he may pre¬ 
scribe. He apparently assumes appellant’s claim had 
adequate consideration. But there is not evidence that 
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appellant’s claim had any consideration. On the con¬ 
trary, as admitted by appellee, the appellant herein is 
actually entitled to a refund, but will not receive it be¬ 
cause the Commissioner’s subordinates do not choose 
to errant a refund. 

Point IV—Under the Facts Admitted There is the 
Greatest Irregularity in Passing on Claims. 

The appellee admits the statements contained in 
paragraph 17 of the complaint that there are no pub¬ 
lished rules or guides as to the nature or kind of proof, 
lie also admits the statements contained in paragraph 
IS of the complaint that there is no open procedure. 
Accordingly, under such a situation one person may 
receive an allowance of his claim, and another on the 
same state of facts may not. Depending upon the 
whims of particular subordinates who pass upon a 
claim, an allowance will be made or there will be a re¬ 
jection. It is the appellee's contention that this state 
of affairs was the intention of Congress. 

It is not conceivabe, as a question of interpretation 
of the statute, that Congress intended that this arbi¬ 
trary misuse of power shall go unnoticed by the Courts, 
leaving taxpayers with no remedy whatsoever under 
the law. 

Point V—The Commissioner of Internal Revenue May 
Not Delegate to His Deputies the Duty of Passing 
on Claims for Refund Under Section 602 of the; 
Revenue Act of 1936. 

The decision of the lower court is based solely on the 
theory that the Commissioner need not personally pass 
upon the claims filed under Section 602 of the Revenue 
Act of 1936, but may delegate that duty to his Deputy 
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Commissioners. Point III, supra, deals with the ques¬ 
tion of fact, vis., whether, for the purposes of this 
action, the Deputy Comissioners have considered the 
claim for refund herein. This point (V) deals with the 
question of law, viz., whether the Commissioner may 
properly delegate to his deputies the duty of passing 
on the claims for refund. This question is merely one 
of interpreting the statute, determining whether Con¬ 
gress intended that the Commissioner personally pass 
on the claims. 

In determining the intent of Congress, the extra¬ 
ordinarily wide powers conferred upon the Commis¬ 
sioner are obviously relevant. Section 602 (d) forbids 
review of any findings or decisions of the Commis¬ 
sioner “bv anv administrative or accounting officer, 
employee or agent of the United States.” Even more 
startling is the provision that ‘‘no court shall have 
jurisdiction to review such determination.” 

In sharp contradistinction to these extraordinary 
powers conferred upon the Commissioner by Section 
602 of the Revenue Act of 1936 are the administrative 
duties conferred upon him by Section 1701, U. S. Code, 
Title 26 which provides: 

“The Commissioner, under ihe direction of the 
Secretary , 

(1) General superintendence. Shall have general 
superintendence of the assessment and collec¬ 
tion of all duties and taxes imposed by any 
law providing internal revenue;” (italics sup¬ 
plied) 

• ••#**•• 

“Sub-chapter D—Deputy Commissioner. Sec¬ 
tion 1715. Employment. 





14 


There may be employed in the Bureau of In¬ 
ternal Revenue five deputv commissioners. (Feb. 
24, 1919, c. IS, Sec. 1301 (a), 40 Stat. 1140.) 


Section 1716. Duties. 

(a) In general. The Commissioner is author¬ 
ized to assign to deputy commissioners such duties 
as he inav prescribe. (Oct. 6, 1917, c. 79 Sec. 1, 
40 Stat. 3*48.) 

(b) To act as Commissioner. The Secretary 
may designate any deputy commissioner to act as 
Commissioner during the Commissioner’s ab¬ 
sence. (Oct. 6, 1917, c. 79, Sec. 1, 40 Stat. 348.) 


Section 1670. Authority to make statements, 
credits, and refunds. 

(a) To taxpayers—(1) assessments and col¬ 
lections generally. Except as otherwise provided 
by law in the case of income, estate, and gift taxes, 
the Commissioner, subject to regulations pre¬ 
scribed by the Secretary, is authorized to remit, 
refund, and pay back all taxes erroneously or il¬ 
legally assessed or collected, all penalties collected 
without authority, and all taxes that appear to be 
unjustly assessed or excessive in amount, or in any 
manner wrongfully collected. (R. S. Sec. 3220; 
Mav 29. 1928, c. 852, 619, 45 Stat. 878; Mav 29, 
1928, c. 901, Sec. 3, 45 Stat. 996.) ” 


In this administrative capacity, then, the Commis¬ 
sioner is subject to the direction of the Secretary of 
the Treasury. His acts in matters relating to the reve¬ 
nue are presumed to be the acts of the Secretary of the 


Treasury. Sonic v. l\ S.. 100 U. S. 8, 25 L. Ed. 536 
(1879): hi re HutUuan, 70 Fed. 699 (1898). Xor can 
he make refunds of overcollections except pursuant 
to regulations of the Secretary. The deputies of the 
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Commissioner arc employees of the Bureau of Internal 
Revenue in the Treasury Department, and the Secre¬ 
tary may designate one of them to act as Commissioner 
in the Commissioner’s absence. 

On the other hand, in performing the duties imposed 
by Section 602, neither the Secretary of the Treasury, 
nor any other man or group of men may review his 
actions. In these matters, the Commissioner stands 
highest in the land. In view of the extraordinary na¬ 
ture of the Commissioner's functions in this capacity, 
Congress must have intended that his duties in this 
connection are judicial, as distinguished from his nor¬ 
mal duties, which are merely administrative. To vest 
such an enormous power in a single man and assume 
that it is to be treated as are the mere administrative 
duties is highly unreasonable. Patently, Congress 
must have intended that these super-judicial functions 
should be clothed, at least, with the safeguards at¬ 
tendant. upon judicial duties. And one of the funda¬ 
mental safeguards is the impropriety of delegating 
judicial functions. 

Congress, for reasons of its own, presumably be¬ 
cause of his assumed special qualifications and because 
of the guarantees surrounding his appointment (since, 
like Federal judges, lie was appointed by the Presi¬ 
dent by and with the advice and consent of the Senate) 
selected the Commissioner of Internal Revenue to de¬ 
termine who should receive payments under Section 
602. He was to make such determination, not as a 
member of the Treasury Department under the super¬ 
vision of the Secretary of the Treasury, but utterly 
free and uncontrolled by any Government officer or 
employee or any court. 

The duty imposed upon the Commissioner is one of 
grave economic importance. Millions of dollars were 
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to be paid on the basis of his decisions. By the Reve¬ 
nue Act of 1036 alone, some $15,000,000.00 was placed 
at his immediate disposal. Congress performed its 
duty, bv selecting a man appointed by high authority 
and with utmost care. He, and he alone, was to pay 
$50,000.00 to one taxpayer, $100,000.00 to another; 
$500,000.00 to a third. These are substantial sums of 
money and Congress desired them to be paid under 
circumstances assuring the propriety of their payment. 
It could not have been intended that this money was 
to be paid on the decision of deputies or under depu¬ 
ties or lesser employees, perhaps actuated by motives 
that have not been examined into by the President and 
the Senate. 

Moreover, the conception that a deputy would make 
the ultimate decision as to the claims is utterlv incon- 
distent with the Congressional intent that the Com¬ 
missioner of Internal Revenue shall have no superior 
in these matters. Thus, the Secret a rv of the Treas- 
ary could, from time to time, have control over pay¬ 
ments, contrary to the law which declares that this 
power shall rest with the Commissioner, since he could 
appoint a deputy commissioner and determine refunds, 
in the absence of the Commissioner. The law clearly 
intended that a person holding the title of Commis¬ 
sioner of Internal Revenue, not an employee of the 
Bureau of Internal Revenue, shall decide on the valid¬ 
ity of the claims. 

In reference to the state of the authorities on this 
question, although the decision of the lower court cites 
none, the appellee in his memorandum of law before 
the lower court refers to certain authorities. The first 
case cited by the appellee, Steivke v. (Imres. 16 Utah 
293, 52 Pac. 3S6, holds that the duties of a clerk’s of- 
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fice may be discharged either by the Clerk or his dep¬ 
uty. Appellee, in quoting from the decision, omitted 
the following sentence which immediately preceded the 
quoted language: 

“Ministerial duties of a public officer may be 
discharged bv a deputy, while judicial duties can¬ 
not.” 

In view of appellant's position that the duty of the 
Commissioner cannot be properly classified as a mere 
ministerial duty, the case is entirely out of point. 

In TapeVng v. Commissioner of Internal Revenue, 43 
F. (2d) 814, also cited by appellee before the lower 
court, another ministerial duty was involved; viz., 
the signing of an assessment roll. Moreover, it in¬ 
volved duties in connection with internal revenue 
where redress might be had to the courts in the event 
of any error. It did not involve powers not subject 
to review of anv kind. 

It is submitted that the duties of the Commissioner 
under Section 602 could not be delegated. As pro¬ 
vided in Section 602 (d) a payment will not be made 
unless the claimant satisfies the Commissioner as to 
the facts. Section 602 (h) calls for findings of fact 
and a decision by the Commissioner. Section 602 (i) 
establishes the finality of the Commissioner’s action. 
This is power with a vengeance, and judicial power. 
Truly such a power cannot be delegated. 

The whole legal aspect of the matter is well sum¬ 
marized as follows: 

“Chancellor Kent, thus states this familiar rule: 

‘The general rule is, that judicial offices must 
be exercised in person, and that a judge cannot 
delegate his authority to another. I do not 
know of any exception to this rule with us ’ • * * 
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Those who are chosen by the people to sit as 
judges must themselves discharge all the judicial 
duties of their offices. The trust is imposed upon 
them, and they cannot share their judicial duties 
with any person. The people have a right to the 
judgment of those whom they have made judges, 
and this right the judges can not surrender, if 
they could, without a flagrant breach of a sworn 
duty. The trust is a personal one, inalienably in¬ 
vested in the persons selected by the people, and 
it can not be delegated by the judges themselvs 
nor bv anvone else for them.” State v. Noble, 
118 Ind. 350, 363, 21 X. K. 244, 10 Am. S. R. 143, 4 
LRA 101 (1888). 

The following is also quoted from Corpus Juris, 
Agency 2 C. X 685: 

“Section 342. A. General Rule. The general 
rule is that an agent in whom is reposed trust or 
confidence, or who is required to exercise discre¬ 
tion or judgment, may not intrust the perform¬ 
ance of his duties to another without the consent 
of his principal, and since, nearly all acts of 
agency involve discretion, and the very selection 
as agent ordinarily implies personal confidence in 
the agent chosen, it follows that one clothed with 
authority to act for a principal must ordinarily 
perform the act himself, and cannot without the 
principal's consent delegate it to another; or, as 
is frequently stated, an agent cannot delegate 
powers calling for the exercise of discretion, skill, 
or judgment, or to do acts that are not merely 
clerical, mechanical, or ministerial in their na¬ 
ture.” 

and from 33 Corpus Juris 961: 

“Section SO B. Nature—1. Judicial and Minis¬ 
terial Functions. The functions, powers and du- 


19 


ties of a judge are generally considered as judi¬ 
cial/’ 

“Section 84 1). Delegation of Powers. In appli¬ 
cation of the constitutional principle that the ju¬ 
diciary cannot delegate its powers, the judicial au¬ 
thority of a judge must be exercised by him in 
person; he cannot delegate it to another. Liti¬ 
gants have the right to have their cases tried be¬ 
fore a court held by a judge duly chosen to dis¬ 
charge the judicial functions of the court, but they 
have no right to have their cases tried before anv 
particular judge.” 

It may be that the Commissioner feels that he does 
not wish to undertake personally the duties that have 
been imposed upon him and would rather have the 
task performed by others. However, he has no au¬ 
thority to transcend the legislative functions by sup¬ 
plying omissions. Ardsley Club v. Durey, 40 F. (2d) 
293 (1930). The work of judge in this matter involv¬ 
ing large amounts of public money rests on him alone. 
Until the Commissioner has personally adequately con¬ 
sidered and passed on appellant’s claim, appellant has 
not received everything to which he is entitled and is 
entitled to the relief sought in this action. 

Point VI—The Court has Jurisdiction of the Subject 
Matter of This Action. 

In the memorandum of law for the lower court, the 
appellee made a brief assertion that the court has no 
jurisdiction in this action because the complaint re¬ 
quests interference with the Executive Branch of the 
Government. 

This action, however, does not request the Court to 
interfere with the conduct of the executive branch of 
the Government. On the contrary this is an action re- 
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questing this court to compel an officer to assume and 
perform the judicial duties, as the final judge of law 
and facts on certain Government payments, imposed 
upon him by Congress, which duties he has failed to 
undertake and perform. This distinction between 
classes of cases in which the Court has or has not 
jurisdiction is amply borne out by the authorities. 

In Kimberlin v. Commission to Five Civilized Tribes, 
104 Fed. 653 (C. C. A. 8th, 1900) appears a clear sum¬ 
mary of the law: 

“(1) A writ of mandamus may lawfully issue, 
from a Court having jurisdiction to compel an 
executive officer To perform a mere ministerial 
act, which does not call for the exercise of his 
judgment or discretion, but which the law gives 
him the power and imposes upon him the duty to 
do. (citations) 

(2) It may issue to command an executive of¬ 
ficer to act and to decide, even though his act and 
decision involves the exercise of his judgment and 
discretion either in the construction of the law, or 
in determining the existence or effect of the facts. 

(3) It may not lawfully issue to review, reverse, 
or correct the erroneous decisions of an executive 
officer in such cases, even though there may be no 
other method of review or correction provided by 
law.” 


The cases cited by appellee may properly be cited 
in support of the third (3) category, supra. This ac¬ 
tion, however, comes clearly within the second (2) 
category. 

Wilbur v. United States, 281 U. S. 206, 50 Sup. Ct. 
320 (1929) makes the same distinction between the 
class of cases cited by defendant and the class within 
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which falls the instant case. At 281 U. S. 206, 218, the 
Court states: 

“Mandamus is employed to compel the per¬ 
formance when refused, of a ministerial dutv, this 
being its chief function. It also is employed to 
compel action, when refused, in matters involving 
judgment and discretion, but not to direct the 
exercise of judgment or discretion in a particular 
way nor to direct to retraction or reversal of ac¬ 
tion already taken in the exercise of either.” 

See also Hudson v. Parker. 156 U. S. 277, 15 Sup. 
Ct. 450 (1895), in which the Supreme Court held that 
a writ of mandamus may issue to a District Judge, to 
compel him to act. Although recognizing that “the 
discretion of a judge, indeed, in a matter entrusted by 
law to his judicial determination, cannot be controlled 
by writ of mandamus”, nevertheless “in the case be¬ 
fore us, the District Judge has not exercised any dis¬ 
cretion in the matter, but has declined to act at all 
* * See also Interstate Commerce Commission 

v. United States ex rel, Hum bolt S. S. Co.. 224 U. S. 
474, 32 S. Ct. 556. 

See also Ex Parte Simons. 247 U. S. 231, 248 (1917), 
3S S. Ct. 497; Prinos Chemical Co. v. Fulton Street 
Corp., 254 Fed. 454, 465 (N. D. X. V., 1918). 

Therefore, in the instant case, since appellant seeks 
merely to compel the appellee personally to make the 
decision as to its claim and does not seek to compel 
the appellee to decide the claim in its favor, the Dis¬ 
trict Court was not requested to interfere with the 
discretionary duties of the Executive Branch of the 
Government. Therefore, the District Court has juris¬ 
diction to allow the writ of mandamus which appel¬ 
lant requests. 
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Point VII—The Commissioner Should Provide “Rules 
of Proof” and Promulgate Rules of “Orderly and 
Open Procedure”. 

The appellee says that there is nothing in the statute 
requiring him to establish any rules of proof or to 
promulgate any rules of open and orderly procedure. 
There is, therefore, no duty resting upon the Commis¬ 
sioner to perform the acts requested by the appellant. 

In this connection, appellant quotes from Coke upon 
Littleton, Section 301, as follows: 

“if thev Ik* in like reason, thev are in the like 
• %■ 

law. Here Littleton citeth one of the Maximes 
of the Common Law. That wherever there is the 
like reason, there is the like law.” 

It is only by orderly rules of proof and procedure 
that like justice is awarded to all. There can be no 
equality when there is no sameness in the bases of 
proof. If certain facts justify a certain result in the 
case of one man, those facts should justify the same 
result in the case of another. 

The District Court was not asked to prescribe par¬ 
ticular rules of proof and procedure to be adopted by 
the Commissioner but merely to direct him to adopt 
such rules. Otherwise taxpayers will be left to satisfy 
the particular present fancies of subordinates and the 
same conditions of fact in their case will result in a 
rejection which may have resulted in a payment to 
another similarly situated. 

It is evident from the general intent of Section 602 
that Congress desired all those who were entitled to 
payments to receive them. In order to insure this. 
Congress selected the most competent officer it could 
to decide who should receive payments. This officer 


23 


was trusted so far that his decisions are not to be re¬ 
viewed. Most surely, therefore, Congress intended 
that lie should adopt orderly methods of proof and 
procedure which is the only method of carrying out 
the Congressional intent. In directing the Commis¬ 
sioner to discharge his duties under Section G02 the 
Court may direct him to provide rules of procedure 
and proof because that is part of the duties he should 
perform. 

And it may be added that taking into consideration 
his large responsibilities, it should be the desire of the 
appellee to do everything to insure absolute equality 
of treatment with respect to claimants. 

In Morgan v. United States, 304 U. S. 1 (1937), 58 
S. Ct. 773, the Supreme Court recognized the judicial 
duties imposed on the Secretary of Agriculture in re¬ 
spect to rate-fixing of market agencies and imposed a 
high and exacting standard of quasi-judicial conduct. 
Chief Justice Hughes, recognizing the importance of 
administrative conduct in our system of law, made 
some remarks which seem peculiarly applicable to this 
case: 


“The maintenance of proper standards on the 
part of administrative agencies in the performance 
of their quasi-judicial functions is of the highest 
importance and in no way cripples or embarrasses 
the exercise of their appropriate authority. On 
the contrary, it is to their manifest interest. For, 
as we said at the outset, if these multiplying agen¬ 
cies deemed to be necessary in our complex so¬ 
ciety are to serve the purposes for which they are 
created and endowed with vast powers, they must 
accredit themselves by acting in accordance with 
the cherished judicial tradition embodying the 
basic concepts of fair play.” 
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CONCLUSION. 

The order of the District Court dismissing the com¬ 
plaint should be reversed with directions to enter or¬ 
der denying appellee’s motion to dismiss the com¬ 
plaint. 

Respectfully submitted, 

Andrew B. Trudgian, 
Attorney for Appellant. 

Thomas M. Wilkins, 
Attorney for Appellant. 
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STATUTES AND REGULATIONS. 

Revenue Act of 1936: 

Section 602 (a). There shall be paid to any person 
who, at the first moment of January 6, 1936, held for 
sale or other disposition (including manufacturing or 
further processing) any article processed wholly or 
in chief value from a commodity subject to processing 
tax, an amount computed as provided in subsection 
(b), except that no such payment shall be made to 
the processor or other person who paid or was liable 
for the tax with respect to the articles on which the 
claim was based. 

Section 602 (b). The amount of the payment un¬ 
der subsection (a) shall be equal to the processing tax 
which would have been payable with respect to the 
commodity from which the article was processed, if 
it had been processed on January 5, 1936, but not in 
excess of (1) the amount of the burden of the tax with 
respect to the article which was shifted to the claim¬ 
ant in the price he paid for the articles (to the extent 
that the claimant has not received and is not entitled 
to receive reimbursement for such burden from the 
processor or other vendor) and not in excess of 
(2) the amount of that part of the burden of the tax 
applicable to articles held on January 6, 1936, which 
the claimant has not passed on to his vendees and 
has not included in the sale price of such articles. * * * 

Section 602 (d). Xo payment shall be made under 
this section unless the claimant files a claim there¬ 
for prior to January 1, 1937, in conformity with regu¬ 
lations prescribed by the Commissioner with the ap¬ 
proval of the Secretary, nor unless he establishes to 
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the satisfaction of the Commissioner the facts on 
which the claim is based. 

Section 602 (h). In the absence of fraud, the find- 
ings of fact and the decision of the Commissioner of 
Internal Revenue upon the merits of any claim pur¬ 
suant to this section, and the mathematical calculation 
therein shall not be subject to review by any admin¬ 
istrative or accounting office, employee, or agent of 
the United States. 

Section 602 (a). The determination of the Commis¬ 
sioner of Internal Revenue with respect to any re¬ 
fund under this section shall be final and no court shall 
have jurisdiction to review such determination. 

T. I). 4672, Regulations issued pursuant to Sec. 602 of 
the Revenue Act of 1936: 

Art. 3. Claim for Payment—(a) A claim for pay¬ 
ment shall be executed on the prescribed form, under 
oath, in accordance with the instructions printed on 
such form, and in accordance with these regulations 
P. T. Form 71 is prescribed as the form on which shall 
be filed claim for payment with respect to articles 
elsewhere than in separate retail stocks. P. T. Form 
72 is prescribed as the form on which shall be filed 
claim for payment with respect to articles held in sep¬ 
arate retail stocks. Copies of the prescribed forms 
may be obtained from any Collector of Internal Rev¬ 
enue. 

* 


* • 
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G-uy T. Helvering, Individually, and as Commissioner 
of Internal Revenue, defendant-appellee 
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brief for the appellee 

STATEMENT OF THE CASE 

The appellant, a corporation engaged in the manufac¬ 
ture of hosiery, filed a complaint in the District Court, 
seeking relief in the nature of mandamus against the 
defendant, the Commissioner of Internal Revenue. 
The complaint recites the enactment of the Agricul- 
! tural Adjustment Act, 48 Stat. 31 (R. 2), reviews 
briefly the provisions of that Act relating to benefit 
payments and process taxes, and refers to the decision 
of the Supreme Court of the United States holding said 

233821—40-1 (1) 



Act to be unconstitutional (R. 2). The complaint 
refers to certain provisions of Section 602 of Title 4 
of the Revenue Act of 1936, public No. 740, Seventy- 
Fourth Congress, 49 Stat. 1740, 7 U. S. C. 642, which 
said Act provides for payments to persons who, at the 
first moment of January 6,1936, held for sale or other 
disposition articles processed from a commodity sub¬ 
ject to a processing tax (R. 2, 3). The said Act pro¬ 
vided that the payment thereunder should equal the 
burden of the tax borne by the claimant, in cost price 
to the claimant, less refund received from claimant’s 
vendor and less the amount passed on to claimant’s 
vendee (R. 3). The said Act further provided that no 
payment should be made unless a claim therefor was 
filed prior to January 1, 1937, nor unless the claimant 
established, to the satisfaction of the Commissioner, the 
facts on which such claim was based (R. 3). Other 
provisions of the Act were that, in the absence of fraud, 
the findings of fact and the decision of the Commis¬ 
sioner should not be subject to review by any other 
administrative officer or agency, and that the determi¬ 
nation of the Commissioner with respect to any pay 
ment should be final, and that no court should have 
jurisdiction to review such determination (R. 3). The 
Commissioner issued regulations as provided in said 
Act (R. 3), and in conformity with said Act and said 
regulations, appellant filed a claim seeking payment of 
$4,269.10 alleged to be due appellant by virtue of the 
aforesaid Act (R. 4, 5). The complaint refers to con¬ 
ferences held with subordinates of the Commissioner 
of Internal Revenue with respect to appellant’s claim 
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(R. 5), and the submission of evidence to the said sub¬ 
ordinates in support of said claim (R. 6). Exhibit B 
to the complaint (R. 21, 22), discloses that appellant’s 
claim was rejected in a letter dated October 5,1938, for 
the reasons stated therein. Said letter appears to have 
been signed “Guy T. Helvering, Commissioner, By D. 
S. Bliss, Deputy Commissioner” (R. 22). 

Appellant complains that the Commissioner of In¬ 
ternal Revenue did not personally pass on appellant’s 
claim, and that the Commissioner did not prescribe 
“Rules of Proof” for the guidance of claimants, and 
did not “establish rules of orderly and open proce¬ 
dure” for the proof of claims. Appellant prays that 
the Commissioner be directed to do these things (R. 7). 

SUMMARY OF THE ARGUMENT 

The appellant’s claim is based on a statute which provided 
for payments in cases where there was no legal obligation 
of the United States to pay, but in which Congress considered 
that there was a moral or equitable obligation. The appel¬ 
lant’s claim, therefore, is in the nature of a claim for a 
gratuity, and is subject to whatever conditions Congress may 
provide. Since the determination of the Commissioner is 
made final in the absence of fraud, this Court has no juris¬ 
diction to review the decision. 

Congress has authorized the Commissioner of Internal 
Revenue to appoint Deputy Commissioners, and to assign to 
them such duties as he may prescribe. Congress, in authoriz¬ 
ing the Commissioner to pass upon claims such as appellant’s, 
designated him in his official capacity, and he therefore had 
the power to delegate these duties to his Deputies, whose 
appointment was provided for by law. 

Since there is no requirement of law dictating the adoption 
and promulgation of rules of proof, as requested by the 
appellant, the Court is without jurisdiction to compel such 
adoption and promulgation. 
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ARGUMENT 

I. Appellant’s claim is in the nature of a claim for a gratuity 
and is therefore subject to such conditions and limitations 
as Congress may prescribe 

Appellant did not pay the amount which he now 
seeks to recover, as a tax, such as was the ease when 
the processor paid it initially, then passed it, included 
in the selling price, to the dealer. The amount which 
is now the subject of the appellant’s claim was included 
merely in the purchase price of the cotton goods bought 
by the appellant. That Congress, by Section 602, Title 
4, of the Revenue Act of 1936, 7 U. S. C. A., Sec. 642, 
intended to provide a gratuity not required by law, 
whereby persons who were not processors, or persons 
liable for the processing tax imposed by the Agricul¬ 
tural Adjustment Act as amended, might, under cer¬ 
tain conditions, obtain the payment of an amount equal 
to the processing tax on certain goods held for sale at 
the first moment of January 6, 1936, is shown by the 
report of the Committee on Ways and Means on the 
Revenue Bill of 1936. H. Rep. #2475, Seventy-Fourth 
Congress, 2d Sess., pages 15 and 16. This report shows 
that Congress intended the said section of the Revenue 
Act to be “purely remedial” and to provide “a form 
of relief which, however justifiable as a matter of equity 
and sound policy is not required by law * * V’ 1 
Recognition of these claims does not change their 
gratuitous nature, for Congress is authorized to recog¬ 
nize claims which, while not of a legal character, are 

1 The full report of the Committee on Section G02 of the 
Revenue Act of 1936 is set out in the appendix, pages 19-22. 
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nevertheless of so meritorious and equitable a nature as 
to authorize the nation, through its Congress, to ap¬ 
propriate money to pay them. United States v. Realty 
Co., 163 U. S. 427, 440, 41 L. Ed. 215. This is a matter 
of policy and discretion not open to judicial review. 
Cincinnati Soap Co. v. United States, 301 U. S. 308, 81 
L. Ed. 1122. 

Since the Court in this case is dealing with a claim 
for a gratuity, it must recognize that the payment of 
that gratuity is subject wholly to the conditions laid 
down by Congress, for when Congress provides for pay¬ 
ments of claims of such a gratuitous character, it may 
give, withhold, distribute, recall, or provide conditions 
at its discretion. Work v. Rives, 267 U. S. 175, 69 L. 
Ed. 561. Walton v. Cotton, 19 Howard 355, 15 L. Ed. 
658. United States v. Teller, 107 U. S. 64, 27 L. Ed. 
352. The case of Work v. Rives, supra, involved an 
application for mandamus to compel the Secretary of 
the Interior to consider and allow a claim under Sec¬ 
tion 5 of the Dent Act, for losses incurred in preparing 
to produce manganese at the instance of the Govern¬ 
ment for war purposes. With respect to the rights of 
claimants under the said Section 5, the court, at page 
181-182 of the opinion, said: 

The above summary of section 5 clearly shows 
that Congress was seeking to save the benefi¬ 
ciaries from losses which it would have been 
under no legal obligation to make good if a pri¬ 
vate person. It was a gratuity based on equi¬ 
table and moral considerations. United States 
v. Realty Company, 163 U. S. 427, 439; Allen 
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v. Smith, 173 U. S. 389, 402. Congress did not 
wish to create a legal claim. It w r as not dealing 
with vested rights. It did not, as it did with 
the claims for supplies and services directly 
furnished the Government under the first and 
second sections of the Act, make the losses re¬ 
coverable in a court, but expressly provided 
otherwise. It dealt with the subject with the 
utmost caution. It hedged the granting of the 
equitable gratuity with limitations to prevent 
the use of the statute for the recovery of doubt¬ 
ful or fraudulent claims or merely speculative 
losses. It vested the Secretary with power to 
reject all losses except as'he was satisfied that 
they were just and equitable and it made his 
decision conclusive and final. Final against 
whom? Against the claimant. He could not 
resort to court to review the Secretary’s decision. 
This was expressly forbidden. * * * 

Congress was occupying toward the proposed 
beneficiaries of section 5 the attitude rather of a 
benefactor, than of a debtor at law. Congress 
intended the Secretary to act for it, and to con¬ 
strue the meaning of the words used to describe 
the elements of the net losses to be ascertained 
and to give effect to his interpretation without 
the intervention of the courts. This statute 
presents a case of as wide discretion as was held 
to have been vested in the Secretary of the Navy 
in the Decatur case. 

For a further discussion of the gratuitous nature of 
the payments provided for by the Section of the Reve¬ 
nue Act of 1936 here under consideration, and of the 
right of Congress to prescribe conditions for those pay¬ 
ments, see Seligman’s, Inc. v. United States, 30 Fed. 
Supp. 895. 
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Accordingly, if it were not for the provisions of the 
section here in question, appellant would have had no 
standing to assert a claim of any nature against the 
United States. F. & F. Laboratories, Inc., v. Commis¬ 
sioner, 104 F. (2d) 563 (C. C. A. 7th); Oswald Jaeger 
Baking Co. v. Commissioner, 108 F. (2d) 375 (C. C. A. 

. 7th), certiorari denied, April 1,1940; Zinsmaster Bak¬ 

ing Co. v. Commissioner, 109 F. (2d) 738 (C. €. A. 
8th); Priscilla Baking Co. v. Welch, 103 F. (2d) 898 
(C. C. A. 1st). 

II. The jurisdiction to pass upon appellant’s claim is by Act 
of Congress vested in the Commissioner of Internal Reve¬ 
nue and the courts are without jurisdiction to review his 
determinations 

Section 602 of the Revenue Act of 1936, public #740, 
Seventy-Fourth Congress, 7 U. S. C. 642, is set out in 
full in the appendix, pages 16-18. 

The said section provides that no payment shall be 
made thereunder unless the claimant establishes to the 
satisfaction of the Commissioner the facts on which 
such claim is based (paragraph d). Paragraphs h and i 
provide that in the absence of fraud the findings of 
fact and the decision of the Commissioner shall not be 
subject to review by any other administrative or ac¬ 
counting officer or agency, and that the determination 
of the Commissioner with respect to any payment shall 
be final and not subject to review by any court. 

The power of Congress to prescribe conditions for 
the payment of claims such as the appellant’s has been 
heretofore discussed, and authorities have been cited 
in support of that power. Under the provisions of the 

233821—40 2 
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Revenue Act of 1936, last above referred to, it is clear 
that Congress has exercised that power and has pro¬ 
vided as a condition to the payment of claims such as 
the claim of the appellant, that such claims shall be 
paid only when the Commissioner of Internal Revenue 
has determined that they shall be paid, and that his de¬ 
termination for or against payment shall be final. 

III. Appellant is not entitled to have the Commissioner of 
Internal Revenue personally pass upon his claim, since the 
Commissioner has power to delegate such duty to his 
deputies 

Congress has provided for Deputy Commissioners to 
assist the Commissioner of Internal Revenue in such 
manner as he shall prescribe. These provisions are set 
out in Sections 1715 and 1716 of Title 26 of the U. S. 
Code: 

Section 1715. Employment .—Hereafter there 
may be employed in the Bureau of Internal 
Revenue five deputy commissioners. (Feb. 24, 
1919, c. 18, Sec. 1301*(a), 40 Stat. 1140.) 

Section 1716. Duties. — (a) In general .—The 
Commissioner is authorized to assign to deputy 
commissioners such duties as he may prescribe. 
(Oct. 6, 1917, c. 79, Sec. 1, 40 Stat. 348.) 

In spite of this provision of law, the appellant urges 
in his brief (pages 12 to 19) that the Commissioner of 
Internal Revenue cannot delegate to his deputies the 
duty of passing on claims for refund under Section 602 
of the Revenue Act of 1936. In support of this 
proposition appellant argues that, while the ordinary 
duties of the Commissioner of Internal Revenue are 
subject to the supervision of the Secretary of the 
Treasury, his determinations under Section 602 are not. 
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From this premise, appellant suggests that Congress 
intended to delegate these duties to the Commissioner 
of Internal Revenue individually and personally, and 
not as a part of his official duties, and that, therefore, 
in discharging them he could not utilize the provisions 
of law which authorize him to delegate to Deputy 
Commissioners such duties as he may prescribe. This 
proposition is untenable. The section referred to ap¬ 
pears in and as a part of the Revenue Act of 1936. 
There is nothing in the language of this section which 
would set the duties of the Commissioner thereunder 
apart from the other duties imposed upon the Commis¬ 
sioner of Internal Revenue in the same Act. Further, 
the said section, in paragraph (d) thereof, provides 
that the regulations for the filing of claims shall be pre¬ 
scribed “by the Commissioner with the approval of the 
Secretary.” [Italics supplied.] These factors clearly 
indicate that Congress intended to designate the Com¬ 
missioner of Internal Revenue in his official capacity, 
and intended that he should use, in performing the 
duties placed upon him, the facilities of his office under 
the law. 

The additional argument advanced by the appellant 
in support of the proposition that the duties of the 
Commissioner under Section 602 cannot be delegated, is 
that those duties are judicial and that the law forbids 
their delegation. As authority, appellant cites State v. 
Noble, 118 Ind. 350, 21 N. E. 244, quoting Chancellor 
Kent on the power of a judge to delegate his authority 
(appellant’s brief, page 17) and two passages from 
Corpus Juris, one on the power of an agent to delegate 
his duties and the other on the power of a judge to 



10 


delegate his duties. The situation before the court in 
the case of State v. Noble, supra, is not analogous to 
that here presented, nor is the quotation from Chan¬ 
cellor Kent appropriate to a discussion involving the 
power of a public* official to delegate his duties, where 
the law provides for the appointment of deputies. The 
passage from Corpus Juris, dealing with powers of an 
agent to delegate his duties, is so inapplicable to the 
present situation as to be unworthy of a reply, as is 
th6 passage from Corpus Juris on judicial offices. 
The cases cited in the notes to these passages illustrate 
their inapplicability. If appellant desired to quote the 
law from Corpus Juris he should have referred to that 
portion of the work dealing with deputies of officers, 
46 Corpus Juris 1063, Section 384, where it is stated: 

When the law authorizes an officer to appoint 
a deputy without any express limitation upon his 
power, the duties of the office may be performed 
by either, and a deputy may exercise any of the 
duties pertaining to the office, as the necessity 
or convenience of the public may demand their 
use, and this power cannot be curtailed by the 
principal, unless the law expressly authorizes 
him to do so. 

Among the cases cited in support of this section is 
that of Steinke v. Graves, 16 Utah 293, in which the 
court, at page 298 of the opinion said: 

When the law authorizes a clerk to appoint a 
deputy without any express limitation upon his 
power, such deputy, when appointed, may do 
any act that his principal may. The duties of 
the office may be discharged by either, and, un¬ 
less there is some express limitation upon the 
authority of the deputy, he may exercise any of 
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the duties pertaining to the office, as the neces¬ 
sity or convenience of the public may demand 
their use. 

Appellant, in his brief (page 17), criticizes the ap¬ 
pellee for not quoting the sentence immediately pre¬ 
ceding this passage. Obviously the.reason for not quot¬ 
ing this sentence is that it does not relate to a situation 
where the law authorizes the appointment of a deputy. 

In the case of Tameling v. Commissioner of Internal 
Revenue, 43 F. (2d) 814, a taxpayer had challenged 
the validity of an assessment on the ground that it did 
not appear that the Commissioner personally had 
signed the assessment roll. In disposing of this con¬ 
tention the court referred to the fact that the Revenue 
Act of 1918 authorized the employment of five deputy 
commissioners to whom the Commissioner might assign 
such duties as he chose, and said: “Any one of these 
could lawfully have signed the roll, whether that was a 
ministerial duty or more [Italics supplied.] It has 
heretofore been held that the power of the legislature to 
provide that a public officer may appoint deputies with 
power to perform official acts for and in the name of 
the public officer is beyond all question. Meek v. Mc¬ 
Clure, 49 Cal. 623. See also: 

Miller v. Mayor of New York, 109 U. S. 385. 

Roxford Knitting Co. v. Moore & Tierney, 
265 Fed. 177, 190. 

Sturgis v. Mt. Clemens Sugar Co., 184 Mich. 
456,151 N. W. 746. 

United Thacker Coal Co. v. Commissioner of 
Internal Revenue, 46 F. (2d) 231, 233. 

Fleitmann v. Burnet, 62 App. D. C. 88, 65 F. 
(2d) 176. 
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The case of Plapao Laboratories v. Farley , 67 App. 
D. 0. 304, 92 F. (2d) 228, gives ample authority for 
the performance of duties such as those with which we 
are here dealing, by subordinate officers, for whose 
appointment the law provides. 

It must be assumed that Congress, in passing the 
section of the Revenue Act under which appellant’s 
claim arises, understood, in a general way, the scope 
and extent of the duties necessary to be performed 
thereunder. The annual reports of the Commissioner 
of Internal Revenue for the fiscal years 1937,1938, and 
1939 show that it would be an administrative impos- 
sibilitv for the Commissioner of Internal Revenue 
personally to pass upon each claim under Section 602 
of the Revenue Act of 1936. The annual report for the 
fiscal year ending June 30, 1937, shows that 39,423 
claims under Section 602 were received (page 27). 
The report for the fiscal year ending June 30, 1938, 
shows that 2,513 claims were received and 1,255 claims 
were reopened (page 33). The report for the fiscal 
year ending June 30, 1939, shows that 225 such claims 
were received and 935 were reopened (page 28). The 
Commissioner’s annual reports for the years ending 
June 30, 1933, to June 30, 1938, show that the total 
number of claims for refund, payment, abatement, 
redemption, and drawback was ^96,855. It seems 
apparent, therefore, from both authority and reason 
that the Commissioner of Internal Revenue has power 
to delegate to his deputies such duties as are involved in 
the passing upon claims in the nature of the appellant’s. 
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IV. There is no requirement of law dictating the promulga¬ 
tion of rules of proof or procedure such as the appellant 
requests 

Appellant lias requested that the Court require the 
Commissioner of Internal Revenue to prescribe “rules 
of proof” and to promulgate rules of “orderly and 
open procedure.” The statute under which the appel¬ 
lant is a claimant does not require the Commissioner 
to establish rules of proof or to promulgate any rules 
of procedure whatsoever. That Congress intended to 
dispense with such a requirement is apparent, since 
in Section 906 of the same act, 7 U. S. C. 648, Congress 
provided that the Commissioner should promulgate 
rules of practice and procedure for claims for refunds 
of processing taxes. The Senate Report on Section 
602, set out in Appendix C, also shows that the omis¬ 
sion was intention and shows that the purpose of Con¬ 
gress was to enable the Commissioner to make as speedy 
disposition of such claims as was consistent with the 
protection of the interests of the Government. There 
is, therefore, no duty resting upon the Commissioner 
to perform the acts requested by the plaintiff. In any 
event, such matters are matters involving the admin¬ 
istration of one of the executive departments, and 
should not therefore be interfered with bv the Court. 
The decision of an administrative officer as to whether 
he shall or shall not prescribe rules of practice or pro¬ 
cedure for any class of claims does not appear to be 
a ministerial duty but appears rather to be a matter 
resting in the judgment and discretion of the officer. 
Where the right of the claimant is not clear, and the 
duty of the officer, performance of which is to be com¬ 
manded, is not plainly defined and peremptory, man- 
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damus is not an appropriate remedy. United States 
ex rel. Girard Co. v. Helvering, 301 U. S. 540, 543 ; 57 
S. Ct. 855, and cases. Accordingly, it is not a matter 
with which the court will interfere by injunction or by 
relief in the nature of mandamus. Games v. Thompson, 
7 Wall. 347,19 L. Ed. 62; Dudlexg v. James, 83 Fed. 345. 

V. The admissions of the motion to dismiss give no comfort 

to the appellant 

Appellant argues in Point I and Point IV of his 
brief that the motion to dismiss admits the allegations 
of the complaint and that, accordingly, it is admitted 
that payment is due appellant in the amount claimed, 
and that there is great irregularity in the office of the 
Commissioner of Internal Revenue in passing on 
claims. Appellee recognizes the limitations inherent in 
the manner in which it has elected to have the case 
heard. Without endeavoring to avoid the onus of 
admissions properly attributable to the motion to dis¬ 
miss, appellee wishes to point out that the argument 
contained in Points I and IV of the appellant’s brief 
is fallacious. The motion to dismiss, which provides 
a means of raising legal issues and of testing the legal 
sufficiency of the complaint, is in this respect patterned 
after the old demurrer. Like the demurrer, it only 
admits matters which are well pleaded. To determine 
what is and what is not well pleaded, it is necessary to 
examine the theory of the appellant’s case as it is re¬ 
lated to the relief which he requests. After such an 
examination we find that the appellant seeks to com¬ 
pel the Commissioner personally to pass upon his claim 
and to prescribe rules of proof and procedure. It is 
freely admitted, for the purpose of considering appel- 
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lee ? s motion and the appeal therefrom, that the Com¬ 
missioner did not personally consider the appellant’s 
claim and has not prescribed rules of proof and pro¬ 
cedure such as the appellant requests. Since this Court 
is without jurisdiction to determine whether or not 
appellant is entitled to the payment which he seeks, 
and is without jurisdiction to regulate the procedure 
before the Commissioner, allegations as to these mat¬ 
ters are immaterial and are not admitted by the motion. 

CONCLUSION 

The appellant’s complaint and the attached exhibits 
show, on their face, that appellant has received every¬ 
thing to which it was entitled. Its claim was received 
when filed. It was considered, as was the evidence sub¬ 
mitted in support thereof. The fact that the Commis¬ 
sioner, acting through his deputy whom the law au¬ 
thorized him to appoint for the performance of duties 
prescribed by him, determined that the claim should 
be rejected for the reasons stated in the letter of rejec¬ 
tion, does not entitle the appellant to invoke the aid of 
the Court. The lower court therefore properly dis¬ 
missed the complaint, and its action should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

John L. Laskey, 

Assistant United States Attorney, 

Samuel O. Clark, Jr., 

Assistard Attorney General, 
Sewall Key, 

Special Assistant to the Attorney General, 

Attorneys for the Appellee. 
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APPENDIX A 


SEC. GO2. FLOOR STOCKS AS OF JANUARY G, 193G 

(a) There shall be paid to any person who, at the 
first moment of January 6,1936, held for sale or other 
disposition (including manufacturing or further proc¬ 
essing) any article processed wholly or in chief value 
from a commodity subject to processing tax, an amount 
computed as provided in subsection (b), except that no 
such payment shall be made to the processor or other 
person who paid or was liable for the tax with respect 
to the articles on which the claim is based. 

(b) The amount of the payment under subsection 
(a) shall be equal to the processing tax which would 
have been payable with respect to the commodity from 
which the article was processed, if it had been proc¬ 
essed on January 5, 1936, but not in excess of (1) the 
amount of the burden of the tax with respect to the 
article which was shifted to the claimant in the price 
he paid for the article (to the extent that the claimant 
has not received and is not entitled to receive reim¬ 
bursement for such burden from the processor or other 
vendor) and not in excess of (2) the amount of that 
part of the burden of the tax applicable to the articles 
held on January 6, 1936, which the claimant has not 
passed on to his vendees and has not included in the sale 
price of such articles. In lieu of a detailed schedule 
of articles, purchases, sale prices, and sales under 
clauses (1) and (2) of this subsection, the claimant 
may (subject to the approval of the Commissioner and 
such investigations as he may cause to be made) submit, 
as a part of his claim, an affidavit setting forth the 
total amount of tax burden passed on to him on the 
articles with respect to which claim is made; the total 
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amount of such burden for which he has received or 
is entitled to receive reimbursement from the processor 
or other vendor; the total amount of such burden that 
he has passed on to his vendees or has included in the 
sale prices of such articles; and the total amount of 
such burden that he has borne himself. 

(c) As used in this section— 

(1) The term “commodity subject to a proc¬ 
essing tax” means a commodity upon the proc¬ 
essing of which a tax was provided for under 
the Agricultural Adjustment Act, as amended, 
as of January 5, 1936. 

(2) The term “tax with respect to the article” 
means any tax under the Agricultural Adjust¬ 
ment Act, as amended, with respect to the article 
(or with respect to any commodity or other 
article from which it was processed). 

(3) The term “sale price” includes the price 
at which the claimant actuallv sold the article 

9 / 

or articles prior to the date of the filing of his 
claim or, if the article or articles have not been 
sold, the price at which he is offering the same 
for sale on the date of the filing of his claim. 

(d) No payment shall be made under this section 
unless the claimant files a claim therefor prior to Janu¬ 
ary 1, 1937, in conformity with regulations prescribed 
by the Commissioner with the approval of the Secre¬ 
tary, nor unless he establishes to the satisfaction of the 
Commissioner the facts on which such claim is based. 

(e) No claim under this section shall be disallowed 
on the ground that the tax with respect to the article 
or the commodity from which processed has not been 
paid, but no claim shall be allowed in an amount less 
than $10. No payment shall be made under this sec¬ 
tion in connection with any article with respect to which 
a refund has been allowed or credit has been taken 
under the Agricultural Adjustment Act, as amended, 
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or a refund has been allowed or is allowable under 
section 601 of this title. 

(f) No payment shall be made under this section with 
respect to articles held in retail floor stocks except (1) 
flour, prepared flour, cereal preparations, and gluten, 
made chiefly from wheat, as classified in Wheat Regula¬ 
tions, Series 1, Supplement 1, promulgated under the 
Agricultural Adjustment Act and the amendments 
thereto, (2) articles processed wholly or in chief value 
from cotton, and (3) direct-consumption sugar pro¬ 
cessed from sugar beets or sugarcane. No payment 
under this section shall be made with respect to arti¬ 
cles processed from wheat, sugar beets, or sugarcane 
held in other than retail stocks except (1) flour, pre¬ 
pared flour, cereal preparations, and gluten, made 
chiefly from wheat, as classified in Wheat Regulations, 
Series 1, Supplement 1, and (2) direct-consumption 
sugar. 

(g) In the case of articles which were agreed to be 
sold under a contract entered into prior to January 6, 
1936, whereby the vendee agreed to pay a price includ¬ 
ing the amount of the tax with respect to the articles, 
but which were not delivered prior to such date, the 
vendee shall be considered the holder of such articles. 

(h) In the absence of fraud the findings of fact and 
the decision of the Commissioner upon the merits of 
any claim under this section, and the mathematical 
calculation therein shall not be subject to review by any 
other administrative or accounting officer, employee, or 
agent of the United States. 

(i) The determination of the Commissioner with 
respect to any payment under this section shall be final 
and no court shall have jurisdiction to review such 
determination. 

(j) No interest shall be allowed in connection with 
any payment made under this section. 
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(H. Rep. No. 2475. 74th Cong.. 2d Sess., pp. 15-16) 

SECTION 602. FLOOR STOCKS AS OF JANUARY 6, 1936 

It is the recommendation of your committee that this 
section should be enacted into law, as a matter of fair 
dealing and sound public policy. Its effect will be to 
place all holders of floor stocks on January 6, 1936, of 
articles processed wholly or in chief value from com¬ 
modities subject to the processing tax on that date, 
except the processor or other person who paid or was 
liable for the tax, in substantially the same position 
they would have occupied had the processing taxes been 
terminated by proclamation by the Secretary of Agri¬ 
culture in the manner provided by the Agricultural 
Adjustment Act. 

The Agricultural Adjustment Act provided for a 
floor-stocks tax on the effective date of the processing 
tax in order that all articles, the product of a com¬ 
modity subject to the processing tax, should move into 
the channels of trade equally taxed. That act likewise 
provided, with certain limitations, for a refund upon 
termination of the tax holders of floor stocks so that, 
in the main, articles on hand on that date and articles 
subsequently processed would also move into the chan¬ 
nels of trade, this time equally untaxed. Certain in¬ 
equities have resulted from the termination of the pro¬ 
cessing taxes which it is the purpose and effect of this 
section to remove. 

Section 602 (a) excludes from the benefits of the sec¬ 
tion holders of floor stocks who were also processors or 
other persons who paid or were liable for the tax, for the 
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reason that their rights to refund are governed by sec¬ 
tion 21 (d) of the Agricultural Adjustment Act, as 
amended. 

Section 602 (b) provides the method of computation 
of the amount of refund to which a person entitled to 
claim under section 602 (a) may recover, viz, an amount 
equal to the processing tax which would have been pay¬ 
able with respect to the commodity from which the 
article or articles held in floor stock were processed, 
had the processing occurred on January 5,1936. It is 
further provided, however, that this amount shall not 
exc J eed the amount of the burden of the tax with respect 
to the article or articles which was shifted to the claim¬ 
ant in the price he paid for the article, diminished by 
the amount the claimant has received or will receive by 

wav of reimbursement for such burden from his 

% 

vendor; also that the amount refundable shall not 
exceed the amount bv which the claimant reduced the 

4 / 

sale price of the article or articles on account of the 
invalidation of the processing taxes. The term “sale 
price” as here used is intended to include the price at 
which the claimant actually sold the article or articles 
prior to the date of the filing of his claim or, if the arti¬ 
cle or articles have not been sold, the price at which 
he is offering the same for sale. 

Section 602 (c) (1) and (2) contain clarifying defini¬ 
tions of certain terms used in the section. 

Section 602 (d) requires all claims under the section 
to be filed prior to January 1,1937, in conformity with 
regulations prescribed by the Commissioner of Internal 
Revenue with the approval of the Secretary of the 
Treasury and requires every claimant to establish to 
the satisfaction of the Commissioner the facts on which 
his claim is based. 
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Section 602 (e) relieves claimants of any necessity of 
proving that any processing tax has been paid with 
respect to the article or articles on which their claims 
for refund are based. It is the opinion of your com¬ 
mittee that this provision is justified and that any ad¬ 
vantage which might otherwise result to the processor 
or other person liable for the tax but who did not pay 
the same will be largely eliminated by the tax on unjust 
enrichment under title III. The limitation on allow¬ 
ance of claims to those of $10 or more is recommended 
for the reason that the cost of administering claims of 
lesser amount is disproportionate to the sum involved. 

The limitations on floor-stocks refunds contained in 
section 602 (f) correspond to those contained in section 
16 of the Agricultural Adjustment Act, as amended, 
relating to refunds on floor stocks and are based largely 
upon considerations of administrative convenience. 

Section 602 (g) is intended to cover cases of articles, 
agreed to be sold under contracts entered into prior to 
January 6, 1936, but not delivered prior to such date, 
wherein the vendee agreed to pay a price which in¬ 
cluded the tax. In such cases the vendee is treated as 
the holder of such articles for the purposes of this 
section. 

Section 602 (h) is similar to the provisions of exist¬ 
ing law relating to internal-revenue taxes which limit 
administrative review of the findings of fact and the 
decision of the Commissioner of Internal Revenue upon 
the merits of claims adjusted pursuant to this section 
to cases of fraud or mistake in mathematical calculation. 

Section 602 (i) makes the determination of the Com¬ 
missioner with respect to any payment under this sec¬ 
tion final and not subject to judicial review. Section 
602 (j) denies any allowance of interest in connection 
with payments made under this section. Since the see- 
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tion is purely remedial and provides a form of relief 
which, however, justifiable as a matter of equity and 
sound policy, is not required by law, your committee 
is of the opinion that both provisions are warranted 
bv considerations of administrative convenience and 
economy and the prevention of unnecessary litigation. 
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(S. Rep. No. 2156, 74th Cone., 2d Sess., pp. 29-30) 

SECTION 602. FLOOR STOCKS AS OF JANUARY 6. 1936 

Your committee is in full accord with the purposes 
of this section of the House bill and believes it should 
be enacted into law as a matter of fair dealing and 
sound public policy. Its effect will be to place all 
holders of floor stocks on January 6, 1936. of articles 
processed wholly or in chief value from commodities 
subject to processing tax on that date, except the proc¬ 
essor or other person who paid or was liable for the tax, 
in substantially the same position they would have 
occupied had the processing taxes been terminated by 
proclamation by the Secretary of Agriculture in the 
manner provided by the Agricultural Adjustment Act, 
subject only to the equitable limitation that the burden 
of the tax was not passed on to others after that date. 

Two amendments to section 602 (a) of the House bill 
are recommended by your committee, both of them 
clarifving in character. 

Two of the three proposed amendments to section 602 
(b) are also clarifying changes in the text. The pur¬ 
poses of the third amendment which your committee 
strongly recommends are to simplify the requirements 
of proof of claims filed under the section and to enable 
the Commissioner to make as speedy disposition of such 
claims as proper protection of the interests of the Gov¬ 
ernment will permit. The amendment would empower 
the Commissioner to base his action on such claims upon 
claimants’ affidavits setting forth the essential facts 
showing whether the burden of the tax has been ab¬ 
sorbed or passed on, without the necessity of submis- 

(23) 
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sion by the claimants of detailed schedules of articles, 
purchases, sales prices, and sales, the cost of the prepa¬ 
ration and audit of which would in many cases be dis¬ 
proportionate to the size of the claim. The power is 
reserved to the Commissioner, however, to direct such 
investigation in any case as he mav deem necessary. 

Your committee recommends that section 602 (c) 
of tlie House bill be amended by the addition of a pro¬ 
vision defining the term “sale price” which appears 
in several places in the section. This amendment is 
merely in the interests of clarification. 

***** 

It is the opinion of your committee that the House 
bill should be further amended by the addition of two 
new sections to be numbered 603 and 604. The pur¬ 
pose of section 603 is similar to the provision in sec¬ 
tion 601 (a) of the House bill, which would be stricken 
by the amendment proposed to that section. It will 
operate to assure that the same yardstick is applied 
in computing the amount of possible refunds or pay¬ 
ments authorized under sections 601 and 602 as was 
used in determining the amount of the processing tax. 

The purpose of section 604 is to avoid a possible 
conflict between the procedure in connection with 
claims under this title with that prescribed in section 
21 (d) (2) of the Agricultural Adjustment Act, as 
amended. 


APPENDIX D 


TREASURY DECISION 4672, 33 TREASURY DECISIONS INTERNAL 
REVENUE (ALSO REPORTED IN XV-2 CUM. BULL. 42S) 

Paragraph A. Section 602 of the Revenue Act of 
1936 provides, in part: 

***** 

Pursuant to the above-quoted provisions of law, the 
following regulations are hereby prescribed: 

Article 1 . Definitions .— 
***** 

Art. 2. General—Payment ivith respect to floor 
stocks. —(a) Subject to the limitations and exceptions 
set forth in this article, any person (not a processor 
or other person who paid or was liable for the tax with 
respect to the article) who, at the first moment of 
January 6, 1936, held for sale or other disposition (in¬ 
cluding manufacturing or further processing) any 
article processed wholly or in chief value from a com¬ 
modity subject to a processing tax, is entitled to a 
payment of an amount equivalent to such tax which 
would have been payable with respect to the commodity 
from which the article was processed, if the processing 
had occurred on January 5, 1936. 

1. Limitation as to burden of tax. —The amount of 
the payment with respect to an article shall not be in 
excess of (A) the amount of the burden of the tax with 
respect to the article which was shifted to the claimant 
in the price he paid for the article or the material from 
which it was made (to the extent that the claimant has 
not received and is not entitled to receive reimburse- 
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ment for such burden from the processor or other 
vendor) and not in excess of (B) the amount of that 
part of the burden of the tax applicable to the article, 
which the claimant has not passed on to his vendee and 
has not included in the sale price of such article. A 
claimant is entitled to receive reimbursement for the 
tax burden from a processor or other vendor, if the 
claimant has entered into an agreement, written or 
oral, with the processor or other vendor, providing for 
repayment to the claimant of part or all of the burden 
of the tax passed on to him in the price paid for the 
article or the material from which it was made. 

2. Limitation as to duplication of payment. —No pay¬ 
ment shall be made as to any article with respect to 
which a refund has been allowed or credit taken under 
the Agricultural Adjustment Act, as amended; or with 
respect to which a refund has been allowed or is al¬ 
lowable under section 601 of the Revenue Act of 1936. 

3. Exception as to retail stocks. —No payment is al¬ 
lowable with respect to articles held in retail stocks 
except: 

* * * * * 

(B) Articles processed wholly or in chief value 
from cotton. 

***** 

4. Exception as to articles processed from wheat, 
sugar beets, or sugar cane held in other than retail 
stocks .—* * * 

***** 

(b) Person entitled to payment. —Payment may be 
allowed only to the owner of the article held for sale 
or other disposition at the first moment of January 6, 
1936. Ownership or title is determined according to 
the law of goods and other personal property. In the 
case of articles which were not delivered at the first 
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moment of January 6, 1936, but which were agreed to 
be sold under a contract, entered into prior to Jan¬ 
uary 6, 1936, under which the vendee contracted to pay 
a price including the amount of the tax with respect 
to such articles, the vendee shall be considered the 
holder of such articles. 

No payment with respect to any article may be made 
to the processor or other person who paid or who was 
liable for the tax with respect to such article. This 
includes any person who, under the Agricultural Ad¬ 
justment Act, as amended, paid, or incurred liability 
for but did not pay, processing tax with respect to the 
commodity from which the article was made, or floor 
stocks tax or compensating tax with respect to the 
article or the material from which the article was made. 

Art. 3. Claim for payment. — (a) A claim for pay¬ 
ment shall be executed on the prescribed form, under 
oath, in accordance with the instructions printed on 
such form, and in accordance with these regulations. 
P. T. Form 71 is prescribed as the form on which shall 
be filed claim for payment with respect to articles held 
elsewhere than in separate retail stocks. P. T. Form 
72 is prescribed as the form on which shall be filed claim 
for payment with respect to articles held in separate 
retail stocks. Copies of the prescribed forms may be 
obtained from any collector of internal revenue. 

(b) The claim shall be filed with the collector of in¬ 
ternal revenue for the district in which the principal 
place of business of the claimant is located. If the 
claimant has no principal place of business in the 
United States, the claim shall be filed with the collector 
of internal revenue at Baltimore, Md. 

(c) The claim shall be signed by the claimant, and 
shall be sworn to (or affirmed) by him, if an individual, 
or, if a corporation or firm, by a duly authorized officer 
or member thereof. 
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(d) No claim shall be disallowed as to any article on 
the ground that the tax with respect to such article (or 
the commodity or material from which made) has not 
been paid. 

Art. 4. Determination of amount of payment .—The 
amount of payment with respect to each article shall be 
determined in accordence with the definitions and 
classifications of articles and the rates of refund con¬ 
tained in the Treasury decisions herein listed, which 
definitions, classifications, and rates are hereby made a 
part of these regulations: 

T. D. No. 

Articles processed from: 


Cotton- 443S 

* * * * * 


Art. 5. Proof of claim. — (a) General. — Each claim 
shall be supported by proof satisfactory to the Com¬ 
missioner (see paragraph (b) of this article) (1) that 
the claimant is not the processor or other person who 
paid or was liable for the tax with respect to the articles 
on which the claim is based, (2) that the amount of the 
payment claimed is not in excess of that part of the 
burden of the tax with respect to such articles which 
was shifted to the claimant in the price he paid for the 
articles or the material from which they were made, 
(3) that the amount claimed does not include any part 
of such burden for which the claimant has received or 
is entitled to receive reimbursement from the processor 
or other vendor, and (4) that the amount claimed is not 
in excess of that part of the burden of the tax appli¬ 
cable to the articles held on January 6,1936, which the 
claimant has not passed on to his vendees and has not 
included in the sale price of such articles. 

The grounds and facts alleged in support of the claim 
must be set forth in detail, including (A) the name and 
address of the claimant, (B) a complete description of 
the articles forming the basis of the claim (classified 
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in accordance with the applicable Treasury decision 
(see article 4)), (C) the amount of payment claimed 
with respect to each article, stated separately as to each 
commodity from which such article was processed, and 
(D) the total amount for which payment is claimed. 

(b) Affidavit as to tax burden .—The claimant shall 
submit, as a part of his claim, an affidavit setting forth 
with respect to each commodity from which were proc¬ 
essed the articles on which the claim is based, (1) the 
total amount of the burden of the tax passed on to him, 
(2) the total amount of such burden for which the 
claimant has received or is entitled to receive reim¬ 
bursement from the processor or other vendor, (3) the 
total amount of such burden that the claimant has 
passed on to his vendees or has included in the sale 
price of such articles and (4) the net amount of such 
burden that the claimant has borne himself, which net 
amount shall be the amount for which claim is made. 
The Commissioner, subject to such investigations as he 
may cause to be made, may accept such affidavit as proof 
of claim without requiring the claimant to submit sched¬ 
ules of articles, purchases, sale prices and changes 
therein, and sales, to establish separately as to each 
article the facts required to be established by clauses 
(1) and (2) of subsection (b) of section 602 of the 
Revenue Act of 1936. Submission of such affidavit 
does not relieve the claimant of the necessity of submit¬ 
ting as part of his claim schedules of articles on hand at 
the first moment of January 6, 1936, required in para¬ 
graph (e) of this article. 

(c) Special schedules respecting tax burden .—The 
Commissioner may require that the claimant shall, in 
addition to the affidavit as to tax burden required in 
paragraph (b) of this article, submit in support of his 
claim such special schedules and such other evidence as 
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he may deem necessary to establish the extent to which 
the claimant has borne the burden of the tax. Among 
other things, the claimant shall, when required by the 
Commissioner, submit with respect to any or all articles 
forming the basis of his claim, a special schedule or 
schedules of such information as may be necessary to 
meet such requirements, including (1) the name and 
address of the processor or other vendor, (2) the pur¬ 
chase price, (3) the amount of the tax burden included 
in the purchase price, (4) the amount of the tax bur¬ 
den for which the claimant has received or is entitled 
to receive reimbursement from the processor or other 
vendor, (5) sale prices in effect on January 5, 1936, 
with respect to the articles, (6) the actual sale price, 
and (7) the amount of the tax burden passed on by the 
claimant to his vendees or included by the claimant in 
the actual sale prices. Each such schedule shall include 
or be accompanied by a statement, under oath, of the 
person making it that it is true and correct and that it 
is executed and submitted for the purpose of obtaining 
a payment under section 602 of the Revenue Act of 1936. 

(d) Inventory .—The claimant shall make or cause 
to be made an itemized inventory or inventories of all 
articles with respect to which payment is claimed which 
were held by the claimant for sale or other disposition 
(including manufacturing or further processing) at the 
first moment of January 6, 1936. Separate inventories 
shall be made with respect to such articles as were held 
(1) in or on each place of business, store, shop, branch, 
or establishment in or on which the claimant conducts 
his business; (2) in or on each warehouse or place of 
storage of any kind; (3) in transit; (4) in separate 
retail stocks. 

An agent or other person holding articles on consign¬ 
ment or other similar arrangement for the claimant 
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shall make a separate inventory of the articles so held. 

Articles which were in transit at the first moment 
of January 6, 1936, shall not be included in any claim 
on P. T. Form 71 or P. T. Form 72 unless the claimant 
submits therewith a statement from the other party 
involved in the transaction, setting forth the identity 
of each such shipment, a full description of the articles 
contained therein, and a statement that such articles 
have not been and will not be included in any claim 
filed by him under section 602 of the Revenue Act of 
1936. 

A separate inventory shall also be made with respect 
to articles not delivered at the first moment of Jan¬ 
uary 6, 1936, but which were agreed to be sold under 
a contract entered into by the claimant with his vendor 
prior to January 6, 1936, under which the claimant 
agreed to pay to such vendor a price including the 
amount of the tax with respect to such articles. 

Each inventory shall be made in duplicate. In the 
case of articles held at more than one location (or by 
the vendor, or any person holding articles for him, un¬ 
der the type of contract referred to above), the original 
of the inventory shall be forwarded by the person mak¬ 
ing it to the principal place of business of the claimant 
and the duplicate copy retained on the premises where 
the articles were held, or, in the case of articles in 
transit, at the principal place of business of the 
claimant. 

The various inventories received by the claimant 
from the different locations shall be assembled, and the 
quantity of the articles with respect to which payment 
is claimed, shown on the separate inventories, shall be 
consolidated by the claimant to form a consolidated 
inventory. The consolidated inventory shall be re¬ 
tained at the principal place of business of the claimant 
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or at some other safe and accessible location. The 
foregoing inventory or inventories shall be preserved at 
the place prescribed for a period of four years from 
the date of filing the claim. 

Each article listed on the foregoing inventory or in¬ 
ventories shall be classified strictly in accordance with 
the definition and classification prescribed therefor in 
the applicable Treasury decision. 

Articles with respect to which a refund has been 
allowed or credit taken under the Agricultural Adjust¬ 
ment Act, as amended, or a refund has been allowed 
or is allowable under section 601 of the Revenue Act of 
1936 (including credit or refund with respect to large 
cotton bags), shall not be inventoried. 

(e) Schedule .—The claimant shall enter, on the 
appropriate schedule or schedules which constitute a 
part of the claim, all articles forming the basis of his 
claim. Such schedule or schedules shall be prepared by 
the claimant from the inventory or inventories referred 
to in paragraph (d) of this article. Such articles shall 
be classified strictly in accordance with the definition 
and classification prescribed therefor in the applicable 
Treasury decision (see article 4). Such articles shall 
be inventoried on the particular schedule for the com¬ 
modity from which the articles were processed; for ex¬ 
ample, all cotton articles shall be listed only on the 
schedule prescribed for listing articles processed from 
cotton, etc. 

Cotton bags, and laundry nets and dye nets, other 
than large cotton bags, shall be listed on P. T. Form 74 
supplement to schedule A. This supplemental sched¬ 
ule shall be securely attached to, and made a part of 
schedule A in the appropriate claim of P. T. Form 71 
or 72. Copies of P. T. Form 74 may be obtained from 
anv collector of internal revenue. 
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Art. 6. Limitation as to time for filing claim. —No 
payment shall be made unless claim therefor is filed by 
the person entitled thereto prior to January 1, 1937. 

Art. 7. Limitation as to amount of claim .— * * *. 

Art. 8. Limitation as to payment of inter¬ 
est ,* * *. 

Art. 9. Oath .—* * \ 

Art. 10. Geographical scope .—* * *. 

Art. 11. Records. —Any person who files a claim for 
payment shall preserve for four years thereafter, a 
complete and detailed record of the facts upon which 
the claim was based. Except as otherwise provided 
in these regulations, the books, records, papers, docu¬ 
ments, etc., upon which the matter set forth in such 
claim w*as based, shall be kept on file at the principal 
place of business of the claimant, or at some other 
accessible and safe location, and shall be open for in¬ 
spection at all times by any internal revenue officer. 
The records shall be kept in such manner, and shall 
contain such information, as will enable the Commis¬ 
sioner to determine the correct amount due the 
claimant. 

Art. 12. Penalty for falsification or conceal¬ 
ment .—* * *. 

Guy T. Helvering, 
Commissioner of Internal Revenue . 

Approved July 27, 1936: 

Wayne C. Taylor, 

Acting Secretary of the Treasury. 
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IN THE 


WLnittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1940. 


No. 7631. 


Tiie Nolde & Horst Company, Plaintiff-Appellant, 

v. 

Guy T. Hei.veuino, individually, and as Commissioner 
of Internal Revenue, Defend ant-Appellee. 


On Appeal From Order of the United States District 
Court for the District of Columbia. 


REPLY BRIEF FOR PLAINTIFF-APPELLANT. 


Point I—Appellee’s contention that the claim is “in 
the nature of a claim for a gratuity” is entirely irrele¬ 
vant since the appellant seeks no more than that the 
Commissioner act as Congress intended. 

The first point of Appellee’s brief (pages 4-7) rea¬ 
sons, from the premise that appellant’s claim is in the 
nature of a claim for a gratuity, to the conclusion that 
such claim is subject to whatever limitations Congress 
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may proscribe. It is difficult to see how that conclu¬ 
sion is relevant to the issue before the Court. What¬ 
ever the nature of the Appellant’s claim before the en¬ 
actment of Section 602 of the Revenue Act of 1936, 
certainly as a result of such enactment the claim was 
transformed into a “legal” claim. And Appellant 
merely seeks that this legal claim be enforced as Con¬ 
gress intended. Nowhere does the Appellant make any 
contention that it is entitled to any rights greater than 
those granted bv Congress. Nor does the fact that the 
claim may once have been a gratuity endow the Com¬ 
missioner with the power to flout the mandate of Con¬ 
gress and deny to the Appellant the legal rights which 
Congress intended to bestow. 

Point II—The court has jurisdiction of the subject 
matter of this action. 

Despite explicit statement in Appellant’s brief 
(Point VI, pages 19-21) that the relief sought is not 
a review of the Commissioner’s determination, Ap¬ 
pellee's second point (Brief, pages 7-8) argues that 
the Court is without jurisdiction to make such review. 
There would seem to be no necessity of adding any 
comments to A] ^pedant’s Point VI to effectively dis¬ 
pose of Appellant’s second point. ; 

| 

Point III—The Commissioner may not delegate to 
his deputies the duty of passing on the claims for re¬ 
fund. 

The third point in Appellee’s brief (pages S-12) 
fails to meet squarely Appellant’s argument (Brief, 
Point V, pages 12-19) that the extraordinary powers 
conferred upon the Commissioner reveal a Congres¬ 
sional intent that his function in passing on the claim 
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bo clothed with all the safeguards attendant upon judi¬ 
cial action. Citation, as persuasive authority for the 
instant case of Tam cling v. Commissioner of Internal 
Rrrcnnc, 43 F. (2d) 814 (Brief for Appellee, page 11), 
involving the signing of an assessment roll by the 
Commissioner reveals a failure to appreciate the judi¬ 
cial nature, the enormously greater degree of discre¬ 
tion and the importance, of the duty entrusted to the 
Commissioner by Section 602 of the Revenue Act of 
1036. The distinction between the duty of signing an 
assessment roll and the dutv of acting as a court of 
last resort in passing on legal rights involving tremen¬ 
dous sums of money seems too obvious to dwell upon 
at great length. 

In the course of his argument. Appellee fails to make 
clear that the statute providing for appointment of 
deputies is not part of the same enactment conferring 
upon the Commissioner these judicial duties now in 
issue. It must be borne in mind that the provision al¬ 
lowing the employment of deputies was enacted long- 
prior to the enactment of Section 602 of the Revenue 
Act of 1936. 

The applicability of the passages from Corpus Juris, 
to which Appellee does not deign to reply (Brief for 
Appellee, p. 10) seems to have escaped his comprehen¬ 
sion. Even a casual reading of the brief would seem 
to indicate clearly that they were cited by Appellant 
(Brief for Appellant, p. 18-19) to demonstrate the re¬ 
luctance and hesitancy of Courts to permit the delega¬ 
tion of a fiduciary power, whether it be a mere agency 
or an absolute judicial duty. 
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Point IV—The Commissioner should promulgate 
rules of proof and procedure. 

Appellant’s fourth point (Brief, pages 13-14) con¬ 
cludes, from a comparison of Section 602 with Section 
006, which specifically provides for rules of practice 
and procedure for processing taxes, that Congress in¬ 
tended no such requirement for floor stock taxes. Con¬ 
trary to the statement at page 13 of Appellant’s brief, 
Section 906 makes no provision for the promulgation 
of rules of practice or procedure by the Commissioner. 
Hence any comparison between the two sections fails. 
Section 906 does provide for a Processing Tax Board 
of Review, similar to the United States Board of Tax 
Appeals. And Congress provided that rules of prac¬ 
tice and procedure be promulgated by such Board. 
Moreover, since Congress intended that, in proceed¬ 
ings of the Processing Tax Board taxpayers should be 
protected by rules of practice and procedure, a for- 
fari Congress must have intended that the taxpayer 
be guided by rules of proof or procedure in proceed¬ 
ings before the Commissioner. For, although the tax¬ 
payer lias ample protection from arbitrary action by 
the Processing Board by means of the right of appeal 
to the Circuit Courts of Appeals, he is entirely at the 
mercy of the Commissioner in respect of floor stock 
taxes. Surely, if Congress intended to circumscribe 
the limited power of the Processing Board, Congress 
intended to circumscribe, at least to a equal extent, the 
absolute and unlimited power of the Commissioner. 

Under the fourth point, Appellee’s Brief (pages 13- 
14) also attempts to question the jurisdiction of the 
Court to grant the remedy requested. From the prem¬ 
ise that the duty of the Commissioner is not ministe¬ 
rial, but discretionary, he concludes that the Court may 
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not interfere bv relief in the nature of mandamus. This 
non scquitur is effectively disposed of'under Point VI 
of Appellant’s Brief (pages 19-21), which deals with a 
similar contention raised in the lower Court. The 
cases cited there amply bear out the contention that 
mandamus will issue to compel an officer to assume and 
perform the judicial duties imposed on him. The Ap¬ 
pellee’s argument would be perfectly valid in an ac¬ 
tion brought to reverse the Commissioner’s decision. 
It is entirely irrelevant in this action. 

Point V—The effect of the admissions of the motion 
to dismiss. 

Appellee’s fifth point (Brief, pages 14-15) attempts 
to gloss over and discredit the facts admitted by Ap¬ 
pellee’s motion to dismiss. Whatever might be the 
situation had Appellee elected to have the case heard 
in another manner, the case before the Court is one in 
which the Appellant is rightfully entitled to a refund, 
vet the Commissioner contends that he mav abandon 
the claimants to the whim of subordinates. At least 
the admissions effectively point out to the Court a 
highly probable situation in the absence of the judicial 
safeguards for which Appellant contends. 

The contention that it would be an administrative 
impossibility for the Commissioner to decide the num¬ 
ber of claims presented is an argument more appropri¬ 
ately directed to the legislature than to this Court. It 
may be pointed out, however, that in the course of the 
Morgan cases, 298 U. S. 46S (1936), 304 U. S. 1 (1938), 
it developed that Secretary of Agriculture Wallace, 
found time to read briefs and portions of the record in 
connection with rate orders under the Packers and 
Stockyards Act. 
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CONCLUSION. 

The order of the District Court dismissing the com¬ 
plaint should he reversed with directions to enter order 
denying Appellee’s motion to dismiss the complaint. 

Respectfully submitted, 

Andrew B. Trudgian, 
Thomas M. Wilkins, 
Attorneys for Appellant . 







